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RIGHT OF TRIAL BY JURY UNDER 
THE CLAYTON ACT FOR CONTEMPT 
OF COURT 


The Supreme Court of the United States 
has reversed the lower court in the cases 
of Michaelson et al. v. The United States, 
ex rel. Chicago. St. Paul, Minneapolis & 
Omaha Railway Company and Sandefur 
v. Canoe Creek Coal Company (45 Sup. 
These eases were argued to- 
gether and disposed of in the same opin- 
ion. The principal question presented in 
the Michaelson Case, and the sole ques- 
tion in the Sandefur Case, was whether 
the provision of the Clayton Act requir- 
ing a jury trial in certain specified kinds 
of contempt is constitutional. Subordi- 
nate questions presented in the Michael- 
son Case Whether petitioners 
were, or whether it was necessary that 
they should be, ‘‘employees’’ within the 
meaning of Section 20, of the Act ; whether 
the acts alleged to constitute the contempt 
were also criminal offenses under the 
statutes of the United States or of the 
State where committed; whether the pro- 
vision for a jury is mandatory or permis- 
sive. 

The petitioners in the Michaelson Case 
were striking employees of the Chicago, 
St. Paul, Minneapolis and Omaha Railway 
Company, and, with others, were pro- 
ceeded against by bill in equity for com- 
bining and conspiring to interfere with 
interstate commerce by picketing and the 
use of force and violence, ete. After a 
hearing a preliminary injunction was 
granted. Subsequently, proceedings in 
contempt were instituted in the District 
Court, charging petitioners with sundry 
violations of the injunction; and a rule 
to show cause was issued. Upon the 
answer and return to the rule, petitioners 


were: 








applied for a jury trial under Section 22 
of the Clayton Act, but the District Court 
denied the application and proceeded 
without a jury. It will be remembered 
that the decision of the District Court was 
given at some length in the Journal and 
that it was founded upon the proposition 
that Congress is without power to take 
from the District Court its inherent right 
to proceed in contempt matters in ac- 
cordance with its own will. At the con- 
clusion of the hearing, the petitioners were 
adjudged guilty, and thereupon the case 
was taken to the Cireuit Court of Appeals 
by writ of error, and by that court the 
judgements were affirmed (291 Fed. 940). 

The first question disposed of was 
whether the provision of the Clayton Act 
granting a right of trial by jury is con- 
stitutional. Upholding the provision of 
the Act the court, in part, said: 


‘‘But it is contended that the statute 
materially interferes with the inherent 
power of the courts and is therefore in- 
valid. That the power to punish for con- 
tempts is inherent in all courts, has been 
many times decided and may be regarded 
as settled now. It is essential to the 
administration of justice. The courts of 
the United States, when called into exist- 
ence and vested with jurisdiction over 
any subject, at once become possessed of 
the power. So far as the inferior federal 
courts are concerned, however, it is not 
beyond the authority of Congress (Ex 
parte Robinson, 19 Wall. 505, 510-511; 
Bessette v. W. B. Conkey Co., 194 U. S. 
324, 326) ; but the attributes which inhere 
in that power and are inseparable from it 
ean neither be abrogated nor rendered 
practically inoperative. That it may be 
regulated within limits not precisely de- 
fined may not be doubted. The statute 
now under review is of the latter char- 
acter. It is of narrow scope, dealing with 
the single class where the act or thing 
constituting the contempt is also a crime 
in the ordinary sense. It does not inter- 
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fere with the power to deal summarily 
with contempts committed in the presence 
of the court or so near thereto as to ob- 
struct the administration of justice, and is 
in express terms carefully limited to the 
eases of contempt specifically defined. 
Neither do we think it purports to reach 
eases of failure or refusal to comply 
affirmatively with a decree—that is to do 
something which a decree commands— 
which may be enforced by coercive means 
or remedied by purely compensatory re- 
lief. If the reach of the statute had ex- 
tended to the cases which are excluded 
a different and more serious question 
would arise. But the simple question pre- 
sented is, whether Congress may require a 
trial by jury upon the demand of the 
accused in an independent proceeding at 
law for a criminal contempt which is also 
a crime. In criminal contempts, as in 
criminal cases, the presumption of inno- 
cence obtains. Proof of guilt must be 
beyond reasonable doubt and the defend- 
ant may not be compelled to be a witness 
against himself. Gompers v. Buck’s Stove 
& Range Co., 221 U. S. 418, 444. The 
fundamental characteristics of both are 
the same. Contempts of the kind within 
the terms of the statute partake of the 
nature of crimes in all essential particu- 
lars. ‘So truly are they crimes that it 
seems to be proved that in the early law 
they were punished only by the usual 
criminal procedure, 3 Transactions of the 
Royal Historical Society, N. S. p. 147 
(1885), and that at least in England it 
seems that they still may be and prefer- 
ably are tried in that way.’ Gompers v. 
United States, 233 U. 8S. 604, 610-611. This 
is also pointed out by counsel in the ease of 
O’Shea v. O’Shea and Parnell, L. R. 15 
Prob. Div. 50,61; and, in the course of one 
of the opinions in that case, it is said (p. 
64): ‘The offence of appellant (criminal 
contempt) is certainly a criminal offence. 
I do not say that it is an indictable offence, 
but, whether indictable or not, it is a 





criminal offence, and it is an offence, and 
the only one that I know of, which is 
punishable at common law by summary 
process.” The proceeding is not between 
the parties to the original suit but between 
the publie and the defendant. The only 
substantial difference between such a pro- 
ceeding as we have here, and a criminal 
prosecution by indictment or information 
is that in the latter the act complained of 
is the violation of a law and in the former 
the violation of a decree. In the case of 
the latter, the accused has a constitutional 
right of trial by jury; while in the former 
he has not. The statutory extension of 
this constitutional right to a class of 
contempts which are properly described 
as ‘criminal offences’ does not, in our 
opinion, invade the powers of the courts 
as intended by the Constitution or violate 
that instrument in any other way.”’ 


The next question dealt with was 
whether or not the strikers were still to 
be considered ‘‘employees’’ within the 
meaning of the Clayton Act, so as to en- 


title them to trial by jury. It was 
argued, and so held by the lower courts, 


that because they had gone out on strike 
the relationship of employer and employee 
had come to an end. The dispute out of 
which arose the unlawful acts alleged in 
the bill was one between the employer on 
the one hand and its employees on the 
other, respecting terms or conditions of 
employment, namely, the scale of wages 
to be paid employees of the class to which 
defendants belong. This dispute had been 
submitted to the Railroad Labor Board, 
which, after a hearing, had fixed the scale 
to be paid. The defendants declined to 
abide by the action of the Board and went 
out on strike, and in furtherance thereof 
conspired together and committed vari- 
ous unlawful acts in restraint of respon- 
dent’s interstate commerce. The purpose 
of the strike was to bring about an in- 
erease in wages. The Supreme Court 
stated that the case was obviously within 
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the provision of Section 20, in respect of 
injunctions. The court below held that, 
while ordinarily this was so, it was not 
so in this instance because the employer 
was a railroad company, bound to con- 
tinue its operations in the public interest 
and therefore not on an equal footing with 
its employees, and that because, since the 
scale of wages had been fixed by the Rail- 
road Labor Board, the strike, in effect, 
was against the Board, a governmental 
instrumentality, to be classed with the in- 
surrection of the Boston policemen. In 
disposing of this question the Supreme 
Court said: 


‘To say that railroad employees are out- 
side the provisions of the statute, is not to 
construe the statute, but to engraft upon 
ij an exception not warranted by its 
terms. If Congress had intended such an 
exception, it is fair to suppose that it 
would have said so affirmatively. The 
words of the act are plain and in terms 
inclusive of all classes of employment; 
and we find nothing in them which re- 
quires a resort to judicial construction. 
The reasoning of the court below really 
does not present a question of statutory 
construction, but rather an argument 
justifying the supposititious exception on 
the ground of necessity or of policy—a 
matter addressed to the legislative and 
not the judicial authority. Neither was 
the strike one against the Labor Board. 
It was a strike notwithstanding the action 
of the Board, but against the respondent. 
The policemen’s strike was against a gov- 
ernmental employer. The Labor Board 
was not an employer but an arbitrator, 
whose determination, moreover, had only 
the force of moral suasion. Pennsylvania 
Railroad Co. v. Labor Board, 261 U. S. 
72, 84. Moreover, it is to be observed 
that Sections 21 and 22, which deal with 
the subject of contempts, do not contain 
the limitation in respect of employment 
contained in Section 20. Section 21 pro- 
vides: ‘That any person who shall wil- 





fully disobey any lawful writ, process, 
order, rule, decree or command of any 
district court,’ ete., ‘shall be proceeded 
against for his contempt as hereinafter 
provided.’ Section 22 provides for a trial 
by jury upon demand of the aceused in 
all cases within the purview of the act. 
Whether the general language of Section 
21 should be limited by construction be- 
cause it forms a part of an act dealing 
with unlawful restraints and monopolies, 
or for any other reason, we need not now 
stop to inquire. It is enough to say that 
in a controversy, such as we have here, at 
least, it does not require the existence of 
the status of employment at the time 
the acts constituting the contempt are 
committed, in order to bring into opera- 
tion the provision for a trial by jury.’’ 


The court further held that the pro- 
vision of the Act for a jury is mandatory 
and not merely permissive. 


CONCERNING CONFESSIONS OF 
CRIME 


Confessions are continuing obstacles 
upon which law officers constantly trip 
with disastrous results. This is so whether 
the person be merely suspected and not 
under arrest, or formally charged with a 
crime and in custody. Is there no way but 
a sound police discretion to prevent rep- 
etitions? It would seem not. Comment 
concerning it may prove helpful, though 
not necessary, after the citations from the 
Supreme Court opinion that follows: 

‘“A confession is voluntary in law if, 
and only if, it was, in fact, voluntarily 
made.’’ The words quoted were by Mr. 
Justice Brandeis in the Ziang Sing Wan 
Case (Nov. 1, 1924, 45 Sup. Ct. 1). The 
fact that that painstaking jurist merely ex- 
amined and condemned the specific act 
before him without going further, is basis 
enough for the conclusion we have just 
had the temerity to assert. He lays down 
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an unmistakable limitation upon the par- 
ticipation of the policeman. ‘‘In the fed- 
eral courts,’’ said the learned Justice, ‘‘the 
requisite of voluntariness is not satisfied 
by establishing merely that the confession 
was not induced by a promise or a threat.’’ 
That confessions must be appreached 
without prejudice, it is pointed out that 
‘fa confession may have been given volun- 
tarily, although it was made to police offi- 
cers, while in custody: and in answer to 
an examination conducted by them.’’ 


A specific limitation which we shall 
presently quote is so suecinetly set down 
that at the hands of discreet persons, not 
led astray by overzeal, it should prove 
very helpful to both state and federal 
officers. There is no hope for any other 
kind. But the real aid is in so defining 
involuntariness that it will be understood 
in the police station to the extent of be- 
eoming unethical. Honest apprehension 
should not be permitted to dull a laudable 
desire. Therefore help in that direction 
may not prove unwelcome, for policemen 
generally take pride in keeping within the 
law. Let us turn now to Mr. Justice 
Brandeis for more light. ‘‘Confession 
obtained by compulsion must be excluded, 
whatever may have been the character 
of the compulsion, and whether the com- 
pulsion was applied in a judicial proceed- 
ing or otherwise.”’ ‘ 

Wherefore it becomes necessary for the 
police to know what ‘‘compulsion’’ means 
when practically applied. In that lies 
their one difficulty. 


Confident in the belief that one may be 
technical on occasion without being 
abstruse, light can be had in contrasting 
‘‘voluntary,’’ a condition precedent to all 
confessions, with its antonym ‘‘compul- 
sion ;’’ and ‘‘willingness’’ with its antonym 
‘‘reluctance.’’ Now having the mind 
favorably inclined or disposed is to be 
willing; otherwise there is dissent, reluec- 
tance and unfavorableness on the part of 
the subject. Viewed in this light com- 





plianece might be achieved through deceit 
or even mistake, as to which the average 
police officer is in need of no illustration, 
as reluctant as he is to accept that doc- 
trine. 

The suggestion is ventured that the test 
of an admissible confession may with rea- 
sonable correctness be defined as mental. 
Indeed, the learned Justice seems to have 
sought the mental attitude of the prisoner 
in the principal ease, and having con- 
cluded that mental duress had been exer- 
eised by the police in the process of pro- 
euring the confession, summarily con- 
demned it. There was quoted in the 
margin the testimony of the police that 
the prisoner had been kept awake night 
after night while he was ill and that he 
had been persistently questioned until re- 
lays of robust inquisitors themselves were 
well nigh exhausted! While the processes 
were purely mental it is equally true that 
they were so conducted as to produce 
physical weakness in the suspect and a 
consequent lack of resistance to the will 
of another. That being the result the 
ageney becomes immaterial. 


But, although there was no evidence of 
physieal violence, it is doubtful if the 
measure of cruelty practised was much 
lessened. This is one of the most difficult 
distinctions that a zealous policeman is 
called upon to draw. The police intention 
was precisely the same—to so weaken the 
resistance as to dominate the will of the 
suspect that he might become ‘‘inclined 
or disposed to respond to their wish.’’ To 
that extent police circles have risen little 
above the barbarity of medievalism. In 
that view civilization finds itself dozing 
at the very door of justice. Obviously 
the Supreme Court has performed a serv- 
ice to civilization in peremptorily con- 
demning the practice. 

But there is another side that will not 
be overlooked by the practical. We will 
be informed without protest that gentle 
conduct is not characteristic of murderers; 
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nor is the influence of truth and ethics 
persuasive; that hypocrisy and cunning 
reside under their smug or surly coun- 
tenances, and murder is in their hearts. 
We will go so far as to concede that a 
viper is a high priest of ethics compared 
with the average chronic criminal, and 
they generally deserve the same end. 


One whose sympathy naturally goes out 
to the policeman without measuring the 
consequences, might hastily conclude 
therefore that modernity is justified in 
borrowing the ordeal from the Middle 
Ages; that the devil must be fought with 
fire; that crime seeks the darkness and 
voids witnesses in all its activities, 
whereby the police are bereft of all evi- 
dence except the confession of the crimi- 
nal; and that any and all means are justi- 
fiable. One might as well set that down 
and be done with it, for it is a fair photo- 
graph of the policeman’s viewpoint, a man 
whose life is carried almost hourly in his 
hand. And from his standpoint there is 
no more fruitful, if any, course open. 


Coneeding all these things as concrete 
difficulties coloring tha judgment of the 
sleuth, and admitting the social necessity 
for the prompt and certain punishment 
of crime, the truth of the converse is no 
wise lessened. Must the policeman be per- 
mitted to select a citizen, possessing equal 
rights with all others until condemned by 
a final judgment of the court, to be kept 
upon the rack in order that police wisdom 
may be vindicated? Must atonement be 
made with the blood of the innocent that 
justice appear not unwhipped; or public 
clamor be appeased; or police reputation 
be not degraded? However, these things 
cannot merely be answered in the nega- 
tive and brushed aside without tendering 
a remedy, except at a great cost of police 
usefulness. Deprived of one instrument 
they must be given another. If they have 
aimed low it may be that they have not 
been directed higher. 





A suggestion is therefore ventured. If 
the measure of voluntariness is mental, the 
processes for obtaining admissible confes- 
sions must be of the mind and not of the 
muscle. By which it is meant to say that 
the policeman must measure his wits 
against that of the criminal or the sus- 
pect. He must call to his aid those per- 
missible devices that have long character- 
ized the successful sleuth and, that have 
made many an enviable reputation. The 
work of the successful detective is neces- 
sarily of the highest order of mental 
activities. An absolute control of the 
faculties has ever marked that dangerous 
and diverting profession. And yet the 
best of them have achieved without vio- 
lence and have died peacefully in their 
own bed chambers after a life of splendid 
service to society. And all this is true 
without giving way to fertile imagination 
and wandering afield in search of a Sher- 
lock Holmes or an Edgar Allen Poe. 


So, when Mr. Justice Brandeis con- 
demned violence in obtaining confessions 
he did not close the door to crime detec- 
tion nor even deter the scientific searcher 
after the author of crime. What he did 
was to elevate the ethics of a splendid and 
useful profession by bringing into play its 
brains instead of its brawn; by substitut- 
ing modern for the medieval viewpoint. 
And he accomplished it by merely admin- 
istering the law as civilized Americans 
have written it for the guidance of the 
courts. He had no other course open to 
him. 

One would find a deep source of regret 
in the conviction that the police have 
been ‘‘handicapped’”’ by the law of the 
cited opinion, for with equal justification 
might the police patrol run down pedes- 
trians using the highways, or an officer 
shoot at a fleeing prisoner in a crowded 
street with fatal results to the innocent. 
In both instances the police would be 


‘‘handicapped”’ that being the definition 
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of any limitation upon their actions in 
preparing cases against suspects. 

The reason for all this is that America 
is governed by principles and not by 
expediency. There are certain fundamen- 
tal rules intended to assure the sanctity 
of the rights of the individual citizen that 
must be observed at whatever cost. The 
famous Boston Tea Party never grew out 
of a parsimonious dislike to paying a few 
pennies a pound on tea, but a noble con- 
cept of the sacred governmental principle 
that there cannot be lawful taxation with- 
out representation; that without the con- 
sent of the suffragan no limitation upon 
natural rights is justified. 

The unanimous judgment of the great 
Supreme Court of the United States did 
not grow out of a desire to interfere with 
police efforts in crime detection, nor a sen- 
timental sympathy for accused persons or 
those suspected by virtue of their associa- 
tion with crime. It emanated from a deep 
conviction of the organic law upon which 
our forefathers grounded this New World, 
that keenly distinguishes it from the bar- 
barie tyranny of the Old, where the power 
of an individual official over life and lib- 
erty is as great before conviction as after; 
where the habeas corpus cannot pry open 
unlawfully closed prison doors; where the 
enjoyment of individual liberty and prop- 
erty rights is measured by the whim, the 
prejudice or the bias of Government offi- 
eials. Conviction through involuntary 
confession and police subjection to mental 
or physical tyranny to that end, fall so 
little short of Old World methods as to 
defy distinction. But while rejoicing at 
its judicial condemnation one may con- 
fidently predict no lessening of detection 
and conviction of crimes at the hands of 
an intelligent American police force. 

THOMAS W. SHELTON. 








Anxious Wife: “Abe, have you done any- 
thing about that horrible Black Hand letter?” 

Abe: “Oh, ain’t I, though. I turned it over 
to my insurance company. They got $20,000 
tied up in me; let them worry.” 





NOTES OF IMPORTANT DECISIONS 


AN OMISSION 


In the number for November 20th, through an 
oversight, our Editor failed to give the cita- 
tion under State Income Tax Act Held to Deny 
Equal Protection of Law. The case quoted 
from is Standard Lumber Co. v. Pierce, Su- 
preme Court of Oregon, 228 Pac. 812. 


NOVEL QUESTION OF NEGLIGENCE.— 
Municipal Court Justice John Hetherington, 
sitting in the Sixth District, Borough of Man= 
hattan, has decided a novel question in the 
law of negligence. 

Employees of the New York Telephone Com- 
pany left a large empty wooden cable reel on 
Lexington avenue at or near One Hundred and 
Second street. In some way it became loose 
and rolled down the hill to Third avenue, 
where its course was deflected, and it ran diag- 
onally across the street and crashed through 
the show window of the furniture store of 
Nathan Ginsberg, at No. 1843 Third avenue. 


Mr. Gingsberg, in his action for damages, 
asserted that the reel had been blocked and 
held stationary only by means of a brick or 
stone, which was utterly insufficient and indi- 
eated negligence. The defendant’s witnesses 
gave evidence to the effect that on emptying 
the reel they placed it, tied together, with a 
similar one, on East One Hundred and First 
street, and -then fastened legs or joists to the 
reels using heavy twine and large nails. The 
job was so thoroughly done, it was averred, 
that only by means of a hammer or crowbar 
could the reels be freed. Testimony was also 
offered suggestive of the interference by boys 
as to the cause of the reel starting on its trip. 

In denying a motion to set aside a judgment 
for $989.49 in favor of the plaintiff Justice 
Hetherington said in part: 

“First, however, the court desires to state 
that while much testimony was adduced to sup- 
port defendant’s version of the occurrence, it 
was by no means convincing. For instance, 
the men charged with the duty of leaving the 
reel securely fastened had their skirts to clear 
of the suggestion that they were careless and 
hence to blame. The officer on Lexintgon ave 
nue, who testified to a light being on the reels 
about 11:15 P. M., although in the vicinity, saw 
no interference and heard no noise indicating 
any, yet defendant’s men claim that the reels 
could not have been disengaged without the 
aid of hammer or crowbar and considerable 
noisy labor, and the residents who were called 
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as witnesses, although claiming to have seen 
two reels at One Hundred and First street, do 
not indicate anything extraordinary to impress 
this fact upon their minds, and reels aplenty 
were about the neighborhood as the work pro- 
gressed. It can hardly be said that defendant 
sustained the burden of explanation. 

But now on the law: Defendant’s citation of 
a number of cases dealing with released auto- 
mobiles and somnolent dangerous elements 
started into destructive agents by interference 
is most interesting, but if, as counsel argues, 
the conclusion of this whole matter is that in a 
case such as the one at bar a plaintiff cannot 
recover, then it is well to withdraw from the 
maze of case law and its confusion of fine dis- 
tinction and seek the principles whereon law 
and order, rights and remedies were founded. 
Addison in his work on Torts (Vol. 1, sec. 1, 
sub. 13, p. 8) lays down a rule which we may 
well apply here. “Wherever a party Is guilty 
of misconduct in leaving anything dangerous 
in a place where he must know it to be ex- 
tremely probable that some other person will 
unjustifiably set it in motion to the injury of 
a third person, and that injury is brought 
about, the sufferer may have redress by action 
against both the wrongdoers unless he has him- 
self been a co-operative cause of the injury of 
which he complains under circumstances which 
deprive him of a claim to legal redress.” 

“The defendant at bar, in leaving this reel on 
the public highway, was at best a mere licensee 
(the streets are not designed as places of stor- 
age for anyone’s property), and was chargeable 
with a knowledge that it might become at- 
tractive to children and even to mischievous 
adults, hence its duty was to secure it against 
any interference. The testimony given con- 
cerning the method of fastening it is highly 
suggestive that defendant appreciated this ob- 
ligation. That it was released and turned into 
an engine of destruction is indicative of negli- 
gence and failure to secure it. 

“Such an object, on or near a down grade, 
needs no stretch of imagination or super-intel- 
ligénce to demonstrate that it is a menace. 
Defendant admits that these reels when empty 
were usually carted to the yards to await re- 
turn to the cable manufacturer, and to suit 
defendant’s convenience it was left on the 
highway until defendant’s truck could pick it 
up with other of its kind, and that there was 
no better way of securing it. If that be so, that 
there was no better way of securing it, then 
defendant should have carted it away at once, 
for defendant’s convenience, as licensee of the 
highway, is but poor excuse for damage done 
one of the citizens. 





“As well might it be argued that if on a hunt- 
ing trip, stepping into a place of refreshment, 
I leave for convenience a loaded gun on a chair 
or bench against the highway and a child or 
even an adult comes along and pulls the trig- 
ger, injuring a passerby through discharge of 
the gun, I am not negligent. 

“Plaintiff’s claim for damages is extremely 
modest and has been fully established.”—N. Y. 
Law Journal. 


FAILURE TO USE SAFETY APPLIANCE 
NOT “WILLFUL MISCONDUCT.”—The failure 
by a workman to use a safety appliance is held 
by the Supreme Court of Tennessee, in Ezell 
v. Tipton, 264 S. W. 355, to amount to mere 
negligence and not willful misconduct, or will- 
ful failure or refusal to use a safety appliance, 
under the Workmen’s Compensation Act of 
that State. A part of the court’s opinion is 
as follows: 

“It is next insisted that the court erred in 
not refusing to allow petitioner compensation, 
for the reason that he willfully failed and re 
fused to use a safety appliance in two particu- 
lars: First, the lever situated on the right- 
hand side of the gin stand, designed and lo- 
cated for the express purpose of stopping the 
gin machinery when it became necessary for 
the operator to clean or do any work about 
the gin and machinery; and, second, in failing 
to use the long stick kept for use by the opera- 
tor of the gin in cleaning lint cotton from under 
the gin saws, which it is claimed could have 
been used by petitioner without danger of 
being caught or entangled in the gin machinery. 

“Also by the tenth assignment of error it is 
insisted that the court erred in not disallow- 
ing petitioner’s claim for compensation because 
he willfully and deliberately wore heavy buck- 
skin gloves with large, loose and flappy cuffs, 
in violation of the instructions of his superior, 
and when he knew the danger incident to wear- 
ing them while operating the gin. 

“These assignments are not well taken. 
There is no evidence in the record tending to 
show that petitioner’s injury was the result of 
willful misconduct, or that the injury was in- 
tentionally self-inflicted, or due to his willful 
failure or refusal to use a safety appliance. At 
most, petitioner’s failure to use such appliance 
was mere negligence. 

“In Railroad v. Wright, 147 Tenn. 619, 250 
S. W. 903, where the evidence showed that 
there was posted on the bulletin boards in the 
shops of the railroad company the rule requir- 
ing the use of goggles by its shop employees, 
and, although the plaintiff had been furnished 
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goggles, he was not wearing them at the time 
of the accident, this court held that although 
he may have been negligent in not reading the 
posted order, negligence is not the equivalent 
of willfulness. ‘Willfully’ means intentionally; 
that is, the person doing the act intended at 
the time to perform that act. State v. Smith, 
119 Tenn., 521, 105 S. W. 68. 


“The court, speaking further on the question 
of plaintiff's willful failure to observe the 
rule, or use the goggles which had been fur- 
nished him by his employer, said: 

“*But beyond all this, as used in this connec- 
tion in workmen’s compensation statutes, ac- 
cording to the great weight of authority, “will- 
ful failure” to observe a rule or use a safety 
appliance is not a mere voluntary failure. 
Otherwise contributory negligence would defeat 
a recovery under a compensation statute. Will- 
ful misconduct means something more than 
negligence. It carries the idea of deliberation 
and intentional wrongdoing.’ 

“In Bohlen-Huse Coal & Ice Co. v. McDaniel, 
148 Tenn. 628, 257, S. W. 848, the deceased was 
killed while driving a motor truck in the serv- 
ice of defendant as the result of a collision 
between that vehicle and another. The trial 
judge found that deceased was not operating 
the motor truck in conformity to the ordi- 
nances of the city of Memphis, but concluded 
that his conduct was negligent and not willful, 
and allowed compensation.” 


LIABILITY OF MILLER FOR~ INJURY 
CAUSED BY POISONOUS SUBSTANCE IN 
FLOUR.—The case of Hertzler v. Manshum et 
al. 200 N. W. 155, decided by the Supreme 
Court of Michigan, holds that the manufacturer 
of foodstuffs is liable to consumers purchasing 
from retail dealers for breach of implied war- 
ranty arising from foreign poisonous  sub- 
stances therein, notwithstanding the want of 
privity of contract between the manufacturer 
and the consumers. The case further holds 
that in an action against the miller and retail 
dealer for death caused by arsenate of lead 
in flour, the plaintiff was not required to show 
affirmatively that poisoned flour was the result 
of either the miller’s or the dealer’s negligence, 
and was not required to show how or when 
such poison became mixed with the flour; 
proof of the presence of the arsenate of lead 
in the flour constituting a prima facie showing 
of negligence. A portion of the court’s opinion 
is quoted as follows: 

“Under the instruction given the jury by the 
learned trial judge plaintiff, in order to re 





cover, was required to show affirmatively that 
through the want of ordinary care either of 
the miller or the dealer, the poison got into 
the flour. If the poison was in the flour when 
furnished by the dealer to plaintiff’s decedent, 
one or both defendants are liable, unless they 
can excuse themselves. Even ordinary care 
ought to keep arsenate of lead out of flour. 
Prima facie, the poisoned flour was the result 
of some one’s negligence. It was not, and 
could not have been, the result of deterioration 
or change. The poisoned flour speaks for 
itself; unexplained, it evidences negligence, for 
no proof of negligence could be more direct 
than the flour with arsenate of lead in it. If 
the poison was in the flour when delivered 
by the dealer, plaintiff was not bound to show 
how or when it became so mixed, or offer sub- 
stantive evidence of want of care on the part 
of either or both defendants. The ruling, con- 
fining plaintiff's right of recovery to an affirma- 
tive showing of negligence on the part of de- 
fendants, placed an unwarranted burden upon 
her, and relieved defendants from fighting out 
between themselves the issue of where the 
blame, if any, lay for the injury done, and was 
erroneous. 


“Defendant Hanchett contends for non- 
liability under the general rule that the man- 
ufacturer of an article or commodity sold a 
retail dealer is not liable to a subsequent pur- 
chaser upon an implied warranty for injuries 
due to defects or impurities therein. This 
general rule is based on want of contractual 
relation. But foodstuffs do not fall within the 
rule of want of privity between the manufac- 
turer and ultimate consumer, with a retail 
dealer intermediate. Flour is a food product, 
prepared and distributed for human consump- 
tion, and it comes from the manufacturer to 
the dealer for sale to consumers with the guar- 
anty to consumers that it is free from poison- 
ous foreign substances. The law, recognizing 
the imperative need of consumers of food- 
stuffs to rely upon the care of manufacturers 
thereof, and the inability of consumers in a 
case like the one at bar to detect injurious 
impurities or poisonous substances therein, and 
the complex system of modern production and 
distribution, holds the manufacturer, who pre- 
pares foodstuffs destined to be sold to and con- 
sumed by the public, liable to consumers pur- 
chasing from a retail dealer for a breach of 
the implied warranty arising from foreign 
poisonous substances therein, and there only 
by reason of want of a high degree of care. 

“The cases cited by counsel and other cases 
upon the question of the liability of the manu- 
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facturer of foodstuffs to the ultimate con- 
sumer, appear hopelessly at variance. Some 
deny liability at all; some recognize liability 
upon an implied warranty of wholesomeness, 
some plant liability upon an implied negli- 
gence in case of foreign poisonous substances; 
while others hold liability depends upon a 
substantive showing of negligence. We expe- 
rience no inclination to enter upon a review 
of such cases. We have before us a case of a 
foreign poisonous substance in flour, and our 
opinion is confined to such a case.” 


CUSTOM AND USAGE AS AFFECTING 
Cc. I. F. CONTRACTS.—It is considered well 
settled that in an ordinary c. i. f. contract title 
passes to the buyer as and when the seller 
delivers the goods to the shipper, pays the 
freight to point of destination and forwards 
to the buyer the bill of lading, invoice, insur- 


_ ance policy and receipt showing payment of 


freight. Mee v. McNider, 109 N. Y., 500; 
Williston on Sales, sec. 407, 408; Mechem on 
Sales, Vol. II, sec. 1736; Seaver v. Lindsay 
Light Co., 233 N. Y. 273. 

This rule, however, is not controlling in all 
cases. It is subject to the rule that the in- 
tention of the parties must prevail. The very 
important case of Kunglig-Jarnvagsstyrelsen 
v. Dexter, 299 Fed. 991, illustrates this fact. 
In this case the declaration was for breach of 
contract for the sale of coal. It alleged that 
the defendant sold and the plaintiff bought a 
cargo of coal at an agreed price per ton, “said 
price including cost, insurance and freight 
upon said coal prepaid to the port of Malmo.” 
The price was to be paid against delivery in 
the City of New York, shipping documents, in- 
cluding insurance policies, bills of lading and 
invoice. The complaint further alleged that 
the plaintiff established a letter of credit with 
a New York bank, in which it instructed the 
bank to pay the price on receipt of invoice, 
shipping documents or policies of insurance; 
that. the bank, contrary to instructions, paid 
the purchase price without demanding policies 
of insurance, and received in lieu thereof only 
a certificate of insurance declaring under the 
hand of defendant’s insurance broker that in- 
surance had been underwritten in London for 
account of defendant; that under the law of 
England such a certificate was not a policy of 
insurance within the meaning of such a con- 
tract of sale; that the coal was lost at sea 
and that the plaintiff had paid the bank; that 
the insurance broker had not taken out any 
insurance when the certificate was issued to 
the bank. 





The answer admitted that the contract was 
ac. i. f. contract, which provided for delivery 
of the coal purchased at Malmo. It alleged 
that the cargo in question was shipped under 
the contract; that it was the universal custom 
in the United States in cases of “c. i. f.” sales 
for the seller to have the option of New York 
or London insurance; that in case of London 
insurance the seller might procure it through 
an Amertcan broker who would in_ turn, 
through a London broker, secure the actual 
policy and the latter would cable back when 
he had fixed it; that on receipt of such cable 
the New York broker would issue a certificate 
of insurance; that this custom was followed 
in the case at bar, and that defendant paid the 
New York broker who indorsed the certificate 
and the bank accepted the papers on tender. 

The certificate of insurance in question re- 
cited that the insurance of necessary amount 
had been issued by “London underwriters” for 
the account of defendant on the shipment in 
question; that the policies of London under- 
writers would be exchanged on demand for the 
certificate as soon as practicable; that the in- 
surance was placed subject in all respects to 
English laws and customs governing marine 
and war risk insurance. 

To this answer plaintiff interposed a de- 
murrer which tested the validity of the answer 
and brought before the court the question as 
to whether or not a universal custom or usage 
would make a tender of a certificate of insur- 
ance a valid tender under the provisions of a 
ec. i. f. contract. 

The learned court, after an exhaustive re 
view of the English and American authorities 
on the subject, held that where a usage of the 
kind set forth in the answer has become uni- 
form in an actively commercial community it 
is to be presumed by the courts that it an- 
swers the needs of those who are dealing upon 
the faith of it and represents the understand- 
ing of the parties who executed the contract. 
Therefore, the court concluded, such custom 
and usage is controlling and, in the instant 
case, tender of defendant and acceptance by the 
bank of a certificate of insurance instead of a 
policy must be held a sufficient tender. 

We quote the more important portion of the 
court’s opinion as follows: 

“When a usage of this kind has become uni- 
form in an actively commercial community, 
that should be warrant enough for supposing 
that it answers the needs of those who are 
dealing upon the faith of it. I cannot see why 
judges should not hold men to understandings 
which are the tacit presupposition on which 
they deal. From Lord Holt’s time on they 
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have generally in one way or the other been 
forced in the end to yield to the more flexible 
practices of commercial usage. So far as I 
know the results have been generally accepta- 
ble to everyone once they were settled. 

“The objections to this specific usage are 
that it is unreasonable and that it contradicts 
the contract. The first objection may be di- 
vided into two parts: First, that it compels 
the buyer to take insurance the full terms of 
which he has no opportunity to see, and, sec- 
ond, that it exposes him to a broker’s lien. 
As to the first, it would be formidable if the 
contract prescribed the terms of the policy to 
be delivered, but it does not. Any policy would 
do which was adequate marine protection with- 
in tolerable limits. The certificate at bar con- 
tains some of the terms of the policy actually 
underwritten, and for the balance refers to 
‘English law and customs.’ Now it is quite 
true that such a reference leaves much uncer- 
tain, but can any one say that it is less cer- 
tain than the permissible latitude in the pro- 
visions of a policy which the seller might ten- 
der and the buyer must accept? That law is 
a standard of reference as definite as the con- 
tract prescribed, and I can see no ground for 
declaring a usage unreasonable which sub 
stituted one for the other. Certainly the situa- 
tion is toto celo different from such a tender 
under a contract which stipulated for the de 
livery of an approved policy of insurance. 

“The other supposed unreasonable feature of 
the usage is that there might be a broker’s 
lien upon the policy for premiums. The New 
York broker could have none, because the lien 
is possessory~ (Spring v. So. Car. Ins. Co., 8 
Wheat., 268, 285, 5 L. Ed., 614; Rose v. Shinasi, 
168 App. Div., 93, 153 N. Y. Supp., 734), and 
he has given up the certificate The London 
broker might indeed have a lien for the pre- 
mium paid by him, even though the seller paid 
the New York broker (Fisher v. Smith, L. R. 
4 App. Cas. 1); but he would have no general 
lien (Manss v: Henderson, 1 East, 335), be 
cause he knew that the policy was for a third 
person. Therefore, the objection comes to this: 
Though the seller pays the premium to the 
New York broker, a usage is unreasonable 
which exposes the buyer to the possibility of 
a lien for that premium in favor of the Lon- 
don broker, whom the New York broker does 
not pay. In the first place, is it altogether 
clear that the London broker could hold his 
lien if he knew that the certificate was to pass 
to a third person and would represent the 
policy which he retained? Assuming that he 
could and that the usage leaves the buyer ex- 
‘posed to such a risk it does not on that ac- 





count appear to me to be beyond reasonable 
limits because of that possible injustice. 
Usages are never of importance unless they 
modify rights which would otherwise result. 
The fact that the usage imposes a risk upon 
the buyer which he would not incur if a policy 
were delivered is not, I think, so vital to the 
substance of the contract that it may not be 
interpolated into the contract by implication. 

“This raises the general question of how far 
the usage contradicts the language of the con- 
tract. ‘Insurance’ certainly does not literally 
mean a ‘policy of insurance.’ When the buyer 
has a policy of insurance awaiting his demand 
and covering the loss, and that alone, why 
should the situation be thought to contradict a 
contract giving him only ‘insurance’? Is it 
less insurance because, though he has received 
symbolic delivery of the policy and actual de 
livery of the document which controls its pro 
duction, he has not the policy itself? I must 
own that I cannot see why. 

“But the conventional statement of the rule 
is really not susceptible of consistent applica- 
tion anyway, and has been recognized not to 
be by the best writers. Words mean what the 
parties who use them want them to mean, 
and it makes no difference how widely their 
meaning in a special case varies from their 
common meaning. It is true that in deciding 
how far any specific usage can be supposed to 
vary that normal meaning the extent to which 
that meaning is set awry ought to be an im- 
portant consideration, but that is all. At least 
that, I am glad to say, is the authoritative 
rule in this court (Eames v. Claflin, C. C. A, 
2, 239 Fed. 631, 152 C. C. A. 465; Nicoll v. Pitts- 
vein Coal Co., C. C. A. 2, 269 Fed. 968). 

“There appear to be no American cases on 
the point here at bar, but Vietor v. Nat. City 
Bank (200 App. Div. 557, 193 N. Y. Supp. 868, 
206 App. Div. 664, 199 N. Y. S. 955, and 237 
N. Y. 538, 143 N. E. 733) is not far away. 
There the New York courts went much further 
in allowing a usage to wrest common terms 
from their common meaning. The issue was 
whether a receipt for water carriage, signed 
by a transportation company, could by usage 
fulfill the definition of a bill of lading. The 
seller, presenting such a document, was held 
to make a good tender.” 








On returning from Sunday School one day, 
a little girl asked: “Mother, does the Lord 
have an automobile?” 

“Why, no, dear, what made you think that?” 
said the mother. 

“Today;” answered the child, “My Sunday 
School teacher said if we are good we go up on 
high.” 
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COLLISION AS APPLIED TO ACCI- 
DENT INSURANCE COVERING 
DAMAGE TO AUTOMOBILES 
By John B. Reno 


A collision narrowly interpreted is the 
impact of objects—visible, tangible and 
conerete—through any one of such objects 
moving against the other, or more simply, 
as the striking together of two objects.” 

The definition of Collision in Automo- 
bile Insurance is still in a process of de- 
velopment and extension, and because of 
this development and extension of the 
meaning of the word, some insurance com- 
panies insert express exclusions of dam- 
age resulting from contacts with roadbed, 
or way, ditch or gutter, railroad ties, or 
rails, or from those contacts with the earth 
or other object primarily due to upsets or 
overturns. The more usual and custom- 
ary clause in insurance policies of this kind 
provides indemnity for damage ‘‘caused 
solely by collision with another object, 
either moving or stationary,’’ or ‘‘caused 
solely by collision with another automobile, 
vehicle or other object.’’ These two 
phrases have been judic‘ally construed as 
meaning the same thing, and it has been 
held that the rule of ejusdem generis does 
not apply to the words ‘‘other object’’ in 
the second clause, for the reason that 
‘fautomobile’’ and ‘‘vehicle’’ are inclusive, 
and embrace all moving objects of their 
elass, and consequently that a wider and 
more comprehensive signification must be 
given to the word ‘‘object.’’ 

In the leading case of Bell v. Ameri- 
ean Insurance Company,* the facts were 
that an automobile tipped over, caused 
by. one side thereof gradually settlng 
into the ground. Logically such a case 
would be included with the meaning of 
the above terms and constitute a colli- 
sion, for it is the forcible contact of the 
automobile with the earth. The court, 
however, distinguished between the popu- 


lar meaning of the word ‘‘collision’’ and 
(1) Fresberger v. Globe Indemnity Co., 205 App. 
Div. 116; 199 N. Y. Supp. 310. 
(2) Young v. New Jersey Ins. Co., 194 Fed. 492. 
(3) 173 Wis. 533; 181 S. W. 733; 14 A. L. R. 180. 





its scientific signification as set forth in 
the above definitions and held that a fall- 
ing body in the popular use of language 
is not said to collide with the earth, and 
recovery was accordingly denied. 

This case has been followed and its rea- 
soning and conclusion have been applied 
in Moblad v. Western Indemnity Co.,* 
where it was held that where the edges of 
the roadway on which an automobile had 
swerved gave way, causing the automobile 
to overturn, the damage to the automobile 
in coming in contact with the ground was 
caused solely by collision with another 
object within the provisions of the policy. 

A similar view was taken by the Su- 
preme Court of Alabama in Continental 
Casualty Co. v. Paul,® where it was held 
that the phrase ‘‘collision with any moving 
or stationary object,’’ did not include 
damage caused by contact with the earth 
or with an object in falling over an em- 
bankment along the highway where the 
driver of a car left it standing on a hill- 
side and it rolled down an embankment. 
In Great Eastern Casualty Co. v. Salinsky,® 
the Supreme Court of Tennessee followed 
the ruling laid down in American Insur- 
ance Co. v. Bell, and held that where an 
automobile was traveling along a public 
highway and the brakes having been sud- 
denly clamped on, causing the car to skid 
and the rear wheel to collapse, there was 
no collision, within the terms of the policy, 
even though the road had been recently 
oiled and loose gravel spread upon the 
roadbed. 

In New Jersey Insurance Co. v. Young? 
the facts were that a defective axle broke 
and the ear pivoting on the broken axle 
turned over and was damaged. The plain- 
tiff was non-suited on the ground that the 
damage was proximately caused by the 
breaking of the dxle, and did not result 
from an accidental ‘‘collision with an 
object.”’ 

The econelusion here reached may be sub- 


ject to question, but the premises are in- 
(4) 53 Cal. App. 683; 200 Pac. 750. 
(5) 209 Ala. 166; 95 So. 814. 
(6) 263 S. W. 71 (Tenn., May, 1924). 
(7) 290 Fed. 155. 
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defensible. The policy does not require 
that the collision should be the proximate 
eause of the damage. If such were the 
case there would be few recoveries, for the 
reason that nearly all collisions, especially 
those with non-moving objects, result from 
the negligence of the driver of the auto- 
mobile, and the damage is but a secondary 
consequence. It would seem that the risk 
covers damage resulting from collision re- 
gardless of cause, and the fact of collision 
however produced, determines liability. 
Caseg like the above are misleading in that 
the sole question to be answered is whether 
there has been a collision within the terms 
of the policy, and not what produced it. 
It is inconceivable that, given facts which 
show a collision covered by the terms of 
the policy, the negligence of the driver 
of the automobile could be interposed as a 
defense where it is not disputed that such 
negligence was the proximate cause of the 
collision. 

In Harris v. American Casualty Co.,® 
where the policy insured against loss or 
damage ‘‘resulting solely from collision 
with any moving or stationary object,’’ 
excluding, however, ‘‘damage resulting 
from collision due wholly or in part to up- 
sets,’’ the court held that such clause of 
exclusion did not operate to defeat recov- 
ery where an automobile ran off a highway 
bridge, and was precipitated into the water 
below and landed at the bottom of the 
stream upside down, and that the collision 
was not due to the upset, but was the re- 
sult of it, and allowed recovery. The court 
took the view that the water of the stream, 
and the earth beneath it, with which the 
automob‘le came in forcible contact, were 
objects within the meaning of the policy. 
and that no words in the policy limited the 
meaning of the term ‘‘object’’ to objects 
in perpendicular position or excluded 
those in horizontal position. 


In Interstate Casualty Co. v. Stewart,° 
the facts were that while a car was being 
driven over a hill, the steering gear of the 


(8) 83 N. J. Law 641; 85 Atl. 194; 44 L. R. A. 
ae S.) 70; Ann. Cas. 1914B, 846. 


(9) 208 Ala. 377; 94 So. 345; 26 A. L. R. 427. 





ear went wrong, the driver lost control, 
the ear ran down hill, left the road and 
ran into an embankment, crushing the 
wheel and overturning the car. It was 
held that the insured was protected by a 
clause in the policy covering loss ‘‘caused 
solely by being in collision with any other 
automobile, vehicle or other object, either 
moving or stationary.’’ 

In Fresberger v. Globe Indemnity Co.,!° 
the plaintiff drove his car upon an eleva- 
tor at the fourth floor of the garage. The 
lifting cable of the elevator broke, the 
elevator fell from the second floor into the 
elevator pit, and the automobile was dam- 
aged. The policy insured against damage, 
caused solely by accidental ‘‘collision with 
another object either moving or station- 
ary.’’ The loss was held to be covered by 
the terms of the policy, the court saying: 
‘*A collision or forcible striking is none 
the less embraced within the concept of the 
word, because there is interposed a carry- 
ing floor of an elevator which itself strikes 
the bottom of a pit, and communicates the 
foree to the object itself.’’ 

In St. Paul Fire Marine Ins. Co. v. 
American Compounding Co.,! the insured 
left his car facing down hill and while the 
custodian was sweeping it out the next 
morning it started and ran off of a 25-foot 
precipice, striking the rock bottom of an 
excavation. The impact was held to be a 
collision with an object within a clause in- 
suring the automobile against damage re- 
sulting from ‘‘accidental collision with 
any other automobile, vehicle or object.’’ 

In Rouse v. St. Paul Fire and Marine 
Ins. Company,” the automobile was dam- 
aged by skidding from an embankment, 
and colliding with the dirt at the bottom 
thereof. Under a policy excluding ‘‘dam- 
age caused by striking any portion of the 
roadbed,’’ and insuring against damage 
resulting from ‘‘collision with any other 
automobile, vehicle or object,’’ a recovery 
was allowed on the ground that the em- 
bankment was not a portion of the roadbed. 


(10) 205 App. Div. 116; 799 N. Y. Supp. 310. 
(11) 100 So. 904 (Ala.). 
(12) 203 Mo. App. 603; 219 S. W. 688. 

















weil 





Vol. 97 


CENTRAL LAW JOURNAL 


411 








In Great American Mut. Indemnity Co. 


. v. Jones,!* the facts were the plaintiff be- 
: ow was driving his automobile on a brick 


road, which curved sharply, which curve 
the driver because of darkness, could not 
see and had no knowledge thereof and in 
attempting to make the curve the automo- 
bile turned over. The policy insured 
against damage resulting from. ‘‘accidental 
collision with another object, either moving 
or stationary.’’ The court in this case 
criticised the decisions in Bell v. Ameri- 
ean Insurance Co., Moblad v. Western In- 
demnity Co., Continental Casualty Co. v. 
Paul, and New Jersey Ins. Co. v. Young, 
on the ground that the court in those cases 
refused to apply the comprehensive defini- 
tion of the terms ‘‘collision’’ and ‘‘object”’ 
as set forth by lexicographers and adopted 
the less scientifie meaning as used in popu 
lar language, thus violating a fundamental 
rule in the interpretation of contracts that 
words are taken in their ordinary and 
proper signification, and that where an 
ambiguity exists it is to be resolved in 
favor of the insured and against the in- 
surer. The court decided that the terms 
of the policy were sufficiently broad to in- 
clude damage resulting from the facts as 
above set forth. 

The decision is astute, and places lia- 
bility on the insurer for the reason that 
by the very terms of the policy it excludes 
damage arising in certain cases which if 
such exceptions had not been inserted, 
might leave doubt as to whether a collision 
had occurred, thereby recognizing that 
a state of facts excluding damage, would 
constitute a collision within the terms of 
the policy, and saving itself from liab‘lity 
only by the expressed exceptions. Hence 
it would follow that if the facts of a given 
ease would bring it within the class im- 
pliedly recognized as within the collision 
clause, the insurer can only save itself by 
reading an express exception into the 
policy. Say the court: 

‘*TIt is to be observed that after covering 
‘accidental collision with another object, 


either moving or stationary,’ the company 
(13) 144 N. E. 596 (Ohio, June, 1924). 





in language selected by itself, and em- 
ployed in the contract proffered to and 
accepted by the assured, specifically ex- 
cluded ‘ordinary breakage’ and also pro- 
vided as follows: ‘Loss or damage to any 
tire due to puncture, cut, gash, blowout 
or other ordinary tire trouble, or in any 
event, loss or damage to any tire caused in 
accidental collision which also causes other 
loss or damage to the insured automobile 
shall not be covered hereby.’ * * * 

‘‘Taking into consideration the entire 
clause of the policy in question, and ap- 
plying the meaning of the terms ‘colli- 
sion’ and ‘object’ as they seem to us to 
have been construed by the company itself 
by the insertion of the exceptions and ex- 
clusions stated, we are of the opinion that 
the injury sustained by plaintiff was cov- 
ered by the policy.’’ 

Should this decision be generally fol- 
lowed and the underlying principle 
adopted by the courts, it would require in- 
surance companies to write in their policies 
all exceptions of doubtful cases or none 
at all. It might have been better wisdom 
on the part of the insurer to have been con- 
tent with exclusion as established by judi- 
cial construction rather than by express 
exception inserted in the pol’ey. The ten- 
dency of the insurer has been to limit lia- 
bility and as soon as doubtful cases have 
been decided to seek to protect itself by 
express stipulations excluding risk in the 
given circumstances so that if this ten- 
deney continue only the most obvious 
eases of ‘‘collision’’ will be covered and 
the policy will be so replete with excep- 
tions that even many of the obvious cases 
may be read into the exceptions. 








FOOD—IMPLIED WARRANTY 
TEMPLE v. KEELER 
144 N. E. 635 


(Court of Appeals of New York. June 3, 
1924) 


Customer, entering restaurant and receivitg, 
eating, and paying for food delivered to him 
on his order, impliedly makes known to vendor 
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particular purpose for which article is re- 
quired, and, where he may assume that vendor 
has had opportunity to examine it, it conclu- 
sively appears that he relied on vendor’s skill 
or judgment, so that there is implied warranty 
that food is reasonably fit for consumption. 


Action by Jessie M. Temple against William 
H. Keeler. From judgment of Appellate Divi- 
sion (207 App. Div. 880, 201 N. Y. Supp. 951), 
unanimously affirming judgment for plaintiff 
on verdict, defendant appeals by permission. 
Affirmed. 

The action was brought to recover for loss 
and damage alleged to have been caused plain- 
tiff by sickness resulting, as alleged, from her 
eating fish in defendant’s restaurant, which was 
unwholesome and unfit for human _ food, 
whereby she became ill from ptomaine poison- 
ing. 

ANDREWS, J. (i, 2) We hold that, where 
a customer enters a restaurant, receives, eats, 
and pays for food, delivered to him on his 
order, the transaction is the purchase of goods. 
We hold also that under such circumstances 
the buyer does by implication make known to 
the vendor the particular purpose for which 
the article is required, and, where the buyer 
may assume that the vendor has had an oppor- 
tunity to examine the article sold, it appears 
conclusively that he relies upon the latter’s 
skill or judgment. Rinaldi v. Mohican Co., 225 
N. Y. 70, 121 N. E. 471. Consequently there is 
an implied warranty that the food is reason- 
ably fit for consumption. 


We have not before held that the owner of 
a restaurant sells the food which he provides 
for his guests. Indeed, in Race v. Krum, 222 
N. Y. 410, 118 N. E. 853, L. R. A. 1918F, 1172, 
we refused to pass upon the precise question 
as not then before us. Yet we cannot logically 
differentiate the facts there involved from 
those in the case at bar. Miss Temple enters 
a restaurant, orders a portion of fish which the 
jury might find was unwholesome, receives it, 
eats it, pays for it, and later becomes ill, it 
may be inferred, as the result. Mr. Race en- 
ters a drug store, orders a portion of ice cream 
which was unwholesome, receives it, eats it, 
pays for it, and later becomes ill as a result. 
This, we said, was a sale. The names of the 
plaintiffs differ; one defendant owns a restau- 
rant and the other a drug store. But these 
variances are not sufficient to lead us to dis- 
tinguish the two cases. It has been said that a 
restaurant owner does not sell food, but ren- 
ders a service—that a seat is furnished, the 
services of a waiter and cook, the use of plates 
and silver. There are seats before an ice cream 





counter. A clerk takes the order and delivers 
the food. Mr. Krum made or prepared the ice 
cream. It is eaten from a plate or glass with 
a fork or spoon belonging to the proprietor. 
It has also been said that in a restaurant, 
while the customer may consume such portion 
of his order as he desires, he may not carry 
away with him the remainder. If this be so, 
the same rule must apply to ice cream bought 
to be eaten in a drug store. In any event, the 
consequences sought to be drawn from this 
proposition do not follow. Even if true, the 
transaction may still be a qualified sale—a sale 
of what is actually used. We suppose a mer- 
chant might sell for a fixed price all of a pile 
of potatoes a customer might wish or be able 
to carry away. 

Apart, however, from Race vy. Krum, we 
would still be compelled to reach the same re- 
sult by an authoritative decision. Even in 
construing a criminal statute we have held 
that a hotel keeper who places before his guests 
at dinner partridges, sells the birds, although 
the guests paid a total sum for board and 
lodging. People v. Clair, 221 N. Y. 108, 116 
N. E. 868, L. R. A. 1917F, 766. Elsewhere, also, 
the same rule has been applied. Friend v. 
Childs Dining Hall Co., 231 Mass. 65, 120 N. E. 
407, 5 A. L. R. 1100. 


Other questions have been argued before us. 
We have examined them and find no error. 
The judgment appealed from should be affirmed 
with costs. 


NOTE—Liability of Restaurant Keeper for 
Serving Unfit Food—It will be noticed that 
the reported case holds that where a customer 
enters a restaurant, receives, eats and pays for 
food, delivered to him on his order, the trans- 
action is the purchase of goods. 


The older cases held that such a transaction 
was not a sale and purchase of food, but a 
rendering of service, and that there is no im- 
plied warranty of the fitness of the food. In 
some jurisdictions this old and rather absurd 
rule is still adhered to. 


The case of Merrill v. Hodson, 88 Conn. 314, 
91 Atl. 533, L. R. A. 1915B 481, follows the 
ancient rule. In jurisdictions following the old 
rule, liability for injuries caused by serving 
unfit food is grounded on negligence. Bigelow 
v. Maine C. R. Co., 110 Me. 105, 85 Atl. 396, 43 
L. R. A. (N. S.) 627; Malone v. Jones, 91 Kan. 
815, 139 Pac. 387, L. R. A. 1915A 328, affirmed 
on rehearing in 92 Kan. 708, 142 Pac. 274, L. 
R. A. 1915A 331; Travis v. Louisville & N. R. 
Co., Ala., 62 So. 851; Crocker v. Baltimore 
Dairy Lunch Co., 214 Mass. 177, 100 N. E. 
1078, Ann. Cas. 1914B 884. 


There is an article covering this subject in 
92 C. L. J. 48. ‘ 
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1. Attorney and Client — Agreed Fee. — Where 
husband, under contract to pay attorneys certain 
fee for securing divorce by default and contingent 
fee dependent on success in case of contest, dis- 
misseu action without attorneys’ consent, ned that 
agreed fee for default was some evidence of rea- 
sonable value of services of attorneys down to dis- 
charge, sustaining judgment for that sum, less 
payments against husband.—Ayres v. Lipschutz, 
Cal., 228 Pac. 720. 


2.——Disbarment.—A business transaction by 
which somebody purchased from a lawyer property, 
with which she became dissatisfied, cannot afford 
ground for disbarment where lawyer did not act 
as her attorney nor in a confidential relation, and 
kept within the law.—Buhler v. Trick, Ind., 144 
N. E. 840. 


3. Assignment for Benefit of Creditors—Garnish- 
ment.—The effect of an attempted assignment of 
all the assets of an insolvent corporation for the 
benefit of its creditors is to transfer the property 
to the assignee as bailee in trust, for the benefit 
of the creditors and stockholders, so that it is not 
subject to garnishment, and no one creditor can 
gain an advantage over the others by such pro- 
ceedings.—M. L. Barrett & Co. v. Chilton, Mo., 
264 S. W. 802. 


4. Automobiles—Negligence.—In an action for in- 
juries to and death of pedestrians on sidewalk into 
whom electric truck skidded due, to breaking of 
steering gear, held that it could not be ruled as 
matter of law that there was not some evidence 
tending to show adequate inspection would have 
disclosed source of danger and prevented injuries. 
—Lonergan v. American Railway Express Co., 
Mass., 144 N. E. 756. 


5. Bailment—Res Ipsa Loquitur.—Where auto- 
mobile intrusted to defendant for washing was, 
for that purpose, driven up an incline 20 feet long 
to level surface 40 inches above ground, and after- 
wards was found to be damaged ,and there was no 
showing of negligence aside from accident except 
testimony that high motor speed could cause the 
damage, doctrine of res ipsa loquitur was not ap- 
plicable.—Scellars v. Universal Service Every- 
where, Cal., 228 Pac. 879. 


6. Bankruptcy—Claim for Wages.—One em- 
ployed by bankrupt as a chief designer of radio 
sets, and to supervise their manufacture in accord- 
ance with his designs, held not entitled to priority 
of payment of a claim for his services as a ‘“‘work- 
man’ or “servant,’’ under Bankruptcy Act, § 
64b(4), being Comp. St. § 9648.—In re Lawsam 
Electric Co., U. S. D. C., 300 Fed. 736. 





on. state courts, and hence, under Bankruptcy 
Act, § 7, subd. 9 (U. S. Comp. St. § 9591), testi- 
mony of bankrupt before referee could not be con- 
sidered by grand jury in support of indictment, for 
false statements and representations made by 
bankrupt in offering corporate securities for sale 
to public.—People v. Elliott, N. Y., 206 N. Y. S. 54. 


8.—Involuntary Petition.—Action of the stock- 
holders of a corporation in consenting to its dis- 
solution and placing its property in the hands of 
its directors as trustees for liquidation under the 
Connecticut statute, if regarded an act of bank- 
ruptcy as a general assignment, or as putting the 
property in the hands of receivers because of in- 
solvency, is not a continuing act, and an invol- 
untary petition based thereon must be filed within 
four months after such action was en.—Jacobs 
% one Preparatory School, U. S. D. C., 300 

ed. 4 


9.—Principal Place of Business.—A manufac- 
turing corporation was organized under the laws 
of New York, and its principal place of business, 
as stated in its charter, was in New York City. It 
there kept a room in charge of an assistant secre- 
tary and assistant treasurer. The meetings of its 
directors and their various committees were held 
there, and the minutes of their meetings and the 
stock books were kept there. Its principal plant, 
in which at times 7,000 or 8,000 persons were em- 
ployed, was located in Bridgeport, Conn., with a 
somewhat smaller subsidiary — in Rhode Is!and. 
Its executive offices, its president and other execu- 
tive officers, with a large clerical force, were in 
Bridgeport, and there its books of account were 
kept, contracts of purchase and sale were made, 
and bilis sent out. Its principal bank account was 
kept in Bridgeport, and all checks signed there, 
and from that office most of its business_corre- 
spondence with the public was conducted. All 
orders received at the New York office were for- 
warded there. Held that its “principal place of 
business,” within the meaning of Bankruptcy Act 
§ 2 (Comp. St. § 9586), was in Connecticut, an 
that the court in that district had jurisdiction to 
adjudicate it a bankrupt in its voluntary petition. 
—In re American & British Mfg. Corporation, U. 
S. D. C., 300 Fed. 839. 


10. Banks and Banking—Borrowing Money.—A 
contract by a state bank to borrow money in ex- 
cess of the debt limit authorized by its charter is 
voidable, and not void; and where such contract 
has been fully performed, by the lending of money 
to such state bank and the execution and delivery 
of the notes therefor, the borrowing bank cannot 
refuse payment of the notes, in the absence of a 
statute which so provides.—State v. ‘arm 3 
State Bank of Winside, Neb., 200 N. W. 173. 


11.——Personal Transaction.—Where proceeds of 
note executed by president of plaintiff bank and 
sent to defendant bank were sent to plaintiff and 
used by it, the transaction was not a personal one, 
so as to render payment of the note out of plain- 
tiff’s funds improper.—Keyes v. Security State 
Bank, U. S. C. C. A., 300 Fed. 897. 


12.—-Secret Agreement.—Any secret agreement 
of the cashier of defendant bank, on which plain- 
tiff bank made a loan to a company of which the 
cashier was part owner, that on maturity of the 
company’s note it could be charged to defendant. 
was not binding on defendant; plaintiff knowing at 
the time of the cashier’s interest in the company 
to which the money was going. and that defendant 
could receive no actual benefit.—Live Stock State 
Bank vy. First Nat. Bank, U. S. D. C., 300 Fed. 945. 


13. Bills and Notes—Holder in Due Course.—‘‘A 
payee who receives a negotiable instrument in good 
faith, for value. before maturity, and without no- 
tice of any infirmity therein, from a holder. not a 
maker or drawer, to whom it was negotiated as a 
completed instrument, is a holder in due course 
within the purview of the Negotiable Instruments 
Law Rev. St. 1913, §§ 5319-5513). so as to pre- 
clude the defense of fraud and failure of consid- 
eration between the maker or drawer and the 
ho'der to whom the instrument was delivered.’’— 
ea A State Bank of Craig v. Lydick. Neb., 200 


14 Liability of 'Transferor.—Transferor. by 
delivery of bill or note payable to bearer or in- 
dorsed in blank. being mere conduit for transfer 
of legal title. incurs no liability—Williams v. Gif- 
ford, Va., 124 S. E. 403. 
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15.—Payable Jointly.—Notes on printed forms 
containing name of bank as payee, above which 
name of individual was written, held payable 
jointly to either.—Suliivan v. Gaul, Iowa, 200 N. 
W. 12. 


16. Brokers—Commissions.—After negotiations 
between brokers and purchaser has been aban- 
doned by both parties, landowner then has right to 
enter into negotiations with purchaser and_ sell 
land without incurring liability to brokers.—Hona- 
ker v. Owens & Cowan, Ky., 264 S. W. 842. 


17. Carriers of Goods — Confiscation.—Under 
Cummins Amendment of March 4, 1915, to Car- 
mack Amendment (U. S. Comp. St. § 8604a), 
shippers of coal to tidewater piers, for sae in 
spot market thereat, cou:d recover, on carrier’s 
confiscation thereof, fair market value at destina- 
tion, less cost of transportation and _ expense of 
sale, notwithstanding provision in tariffs approved 
by Interstate Commerce Commission that recov- 
ery be computed on basis of value at time and 
place of shipment; there being no impress of non- 
adjacent foreign commerce, to which Cummins 
Amendment does not apply.—Norfolk & mee 
Co. v. Nottingham & Wrenn, Va., 124 S. E. 398. 


18.— Shipping Direction.—Tag on empty milk 
cans he.d not to be regarded as matter of law as 
shipping direction on the part of the owner ship- 
per, when returned to express company by con- 
signee after emptying them.—American Ry. Ex- 
a Co. v. Mohawk Dairy Co., Mass., 144 N. E. 


19. Carriers of Live Stock—Negligence.—In an 
action against a common carrier to recover dam- 
ages for negligent delay and rough handling in the 
interstate transportation of cattle, a showing that 
the cattle were moved in accordance with the 
regular schedule provided by the carrier for the 
movement of live stock, and that the cattle 
reached their destination within the time provided 
by such schedule, is not conclusive upon the 
question of whether or not the cattle received a 
reasonable movement under the circumstances, 
and where there is testimony introduced tending 
to show that a longer time was consumed in mov- 
ing the shipment than was customary, the ques- 
tion as to what was a reasonable time for the 
transportation of the cattle then becomes a ques- 
tion of fact for the determination of the jury.— 
Chicago, Ry. Co. v. Simmons, Okla., 
228 Pac. 983 


20. Champert and Maintenance—Quantum 
Meruit.—Generally, where contract between attor- 
ney and client for prosecution of an action is 
champertous, the attorney may recover on 
quantum meruit in same manner as if un.awful 
agreement had never existed.—In re Faling’s Es- 
tate, Ore., 228 Pac. 821. 


21. Chattel Mortgages — Notice.—Where_ the 
trustee of a common-law trust gave a chattel 
mortgage on property, which was not recorded 
within the time required by Rem. Comp. Stat. § 
3780, and afterward sold it to the.trust, his knowl- 
edge of the mortgage was not notice to the trust. 
—Lowman v. Guie, Wash., 228 Pac. 845. 


22. Constitutional Law—City Ordinance.—Chi- 
cago Municipal Code, § 986, requiring persons sell- 
ing coal or coke to provide driver of wagon with 
delivery ticket showing gross and net weights, 
and providing *for reweighing, held unreasonable 
and void as inquisitorial in nature, and an abridge- 
ment of the privileges and immunities of the citi- 
zen without legal justification.—City of Chicago v. 
Kautz, I1, 144 N. E. 805. 


23. City Ordinance.—Since conduct of drug 
business so far as it requires regulation is covered 
by Pharmacy Act, and regulations of drug stores 
is not provided for in Cities and Villages Act. city 
of Chicago was without power to enact ordinance 
——s for licensing and regulating sale of drugs 
commonly sold in drug stores.—Lowenthal v. City 
of Chicago, I.1., 144 N. E. 829. 





24.——Service of Process.—G. L. c. 90, as 
amended by St. 1923, c. 431, § 2, by addition of 
sections 3a and 3b, relating to service of process 
upon non-resident motorist by delivery of precept 
to registrar of motor vehicles and mailing of 
notice of such service and copy of process, is not 
unconstitutional, being within the pol'ce power.— 
Pawloski v. Hess, Mass., 144 N. E. 760. 





25. Contempt—Meaning of Decree.—In contempt 
roceedings for its enforcement, a decree will not 
be expanded by implication or intendment beyond 
the meaning of its terms, when read in the :ight 
of the issues and the pe ag for which the suit 
was brought, and the facts found must constitute 
a plain violation of the decree so read.—Terminal 
E: eo v. United States, U. S. S. C., 45 Sup. 


26. Contracts—Estimated Cost.—Where one of 
its organizers in charge of work for corporation 
instructed plaintiff to go ahead with installation of 
electric motors, when informed that change of sys- 
tem agreed to by him would greatly increase cost 
of installation over plaintiff’s estimate, and plain- 
tiff installed the motors to corporation’s construc- 
tive knowledge, it was bound to pay therefor.— 
Fenn Electrical Engineering Co. v. Penn Silk 
Throwing Co., Pa., 126 Atl. 237. 


27.—Fraud.—A contract may be avoided on 
the ground of fraud, though the fraud was not the 
only or sole inducement.—First Savings Bank v. 
Edgar, Iowa, 199 N. W. 1011. 





28. Specified Location.—Where a number of 
persons entered into a contract with another 
wherein it was agreed that, if he would submit a 
bid to the post office department to lease a build- 
ing on a particular lot, properly equipped with the 
necessary post office fixtures, and that, if such 
bid should be accepted, he would build, equip and 
lease the building to the government for post office 
purposes, they would each pay his contributive 
share for the purchase of the equipment and also 
rental as long as the same shou.d be occupied as 
a post office, not to exceed 10 years, and where 
it appears from the contract that it was not in 
contemplation of the parties that he should exer- 
cise any influence or perform any service to se- 
cure such location other than submitting a bid 
and building and equipping the building, such con- 
tract was not void as being against public policy, 
but is an _ enforceable contract.—Riedt v. Piatt, 
Okla., 228 Pac. 1096. 


29. Corporations—Authority of Agent.—Testi- 
mony that treasurer of trust company had signed 
other instruments of like nature in name of trust 
company with knowledge of its president and 
other officers was competent as tending to show 
an established course of authority to execute con- 
tract of guaranty. in view of R. L. c. 116. §§ 7, 8, 
now G. L. c. 172, §§ 12, 13.—Nowell v. Equitable 
Trust Co., Mass., 144 N. E. 749. 


30.—Corporate Entity.—While in theory a cor- 
poration is a distinct, entity from the peseens con- 
trolling it, this fiction will be disregarded where a 
recognition of it would permit the perpetration of 
a fraud or _ the accomplishment of an unlawful 
object.-_-M. Lowenstein & Sons v. British-Ameri- 
can Mfg. Co., U. S. D. C., 300 Fed. 853. 


31.——Delivery of Stock.—If registered holder of 
certificate of stock in New Jersey corporation, 
domiciled in England as agent of German corpora- 
tion, surrendered certificate on demand of British 
public trustee, there was delivery within New Jer- 
sey common law, though delivery was compelled 
by sanctions of English statute; but if certificate 
was forcibly seized there was no valid delivery.— 
Director Der Disconto-Geselischaft v. U. S. Steel 
Corp., U. S. D. C., 300 Fed. 741. 


32.— Service of Process.—Under Pub. Acts 1921. 
No. 84, and Comp. Laws 1915, § 12439, service of 
process on iast president of corporation, whose 
resignation had been accepted, while corporation 
was in process of dissolution, held sufficient, not- 
withstanding vice-president presided at two or 
more stockholders’ meetings after president’s res- 
ignation.—California Bean Growers’ Ass’n_ v. 
Lewellyn Bean Co., Mich., 200 N. W. 162. 


33.—Stock Subscription.—That officers of cor- 
poration have managed its affairs badly or fraud- 
ulent:y will not entitle one to rescission of his 
stock subscription agreement.—Brame v. Guaran- 
tee Finance Co., Va., 124 S. E. 477 


_34.——Surrender of Stock.—Const. § 193, and 
Ky. St. § 568, forbid corporation, decreasing 
amount of its stock by pro rata surrender by 
stockholders to treasury. from returning stock to 
stockholders without consideration when it gets 
in better financial condition —Scheirich v. Otis- 
Hidden Co., Ky., 264 S. W. 755. 
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35.——‘‘Voting Trust.’’—Stockholders’ agreement 
to deposit preferred stock with comm.ttee, to 
liquidate accumu.ated cumulative dividends and 
co refund mortgage, specifically providing that no 
title nor beneficial interest should pass to com- 
mittee, held not to create voting trust.—Interna- 
tional Paper Co. v. State, N. Y., 296 N. Y. S. 57. 


36. Divorce—Abandonment.—For husband, with- 
out cause, to treat wife in manner to compel her 
to leave him, is “abandonment” and ‘‘desertion’’ 


by him.—Hoffhines v. Hoffhines, Md., 126 Atl. 112. 





37. Elections—Absent Voters.—Voters absent 
from county of residence on election day because 
of employment in harvesting peaches in orchard 
near county line, heid oe absent, within 
Absent Voters’ Law (Crawford Moses’ Dig. § 
3810 et seq.), which refers to unavo‘dability be- 
cause cf ordinary occupation or business.—Jones 
v. Smith, Ark., 264 S. W. 950 


38 Fraud—Waiver.—Any act of a defrauded 
party which recognizes the binding force of a con- 
tract, execution of which was induced by 
fraud of the other party, constitutes an affirmance 
of the contract, and waives the right of rescission 
on account of fraud, but does not necessarily waive 
the right to recover damages for fraud.—Holcomb 
«& Hoke Mfg. Co. v. Jones, Okla., 228 Pac. 968. 


39. Frauds, Statute of—Parol Agreement.— 
Where defendant went into possession under writ- 
ten contract to purchase from plaintiff, building 
house and residing on premises, and subsequently 
on foreclosure of deed of trust given to plaintiff 
by third person plaintiff bid in premises pursuant 
to oral agreement to sell to defendant if latter 
would not bid, held that defendant's asserted rig’ 
2 Po could not be defeated on theory tha 
oral agreement brought transaction within statute; 
position of parties not having changed, except as 
to amount of debt due from defendant, and rea: 
contract, being written one, which remained alive, 
measuring rights of parties.—Brau.: v. Dallin, Cal., 
228 Pac. 740. 


40 Fraudulent Conveyances—Mortgaged Prop- 
erty.—Purchaser of lots under installment plan, 
held creditor from an equitab‘e standpoint, en- 
titled on final payment to have mortgage covering 
such lots and executed by president of vendor 
company as security for his personal debts can- 
celed as a cloud on purchaser’s title.—Sandmeyer 
v. F.delity-Union Trust Co., N. J., 126 Atl. 212. 


41. Income Tax—Increase in Assets.—Where 
borrower of German marks repaid debt eight years 
later, when marks had fallen in value difference 
was not taxable as income, under Const. Amend. 
16, nor Revenue Act Nov. 23, 1921. §§ 213, 230 232, 
233. (Comp. St. Ann. Supp. 1923, § 63364ff, 
63364%nn, 6336%00, 6336%p), since it was not de- 
rived from employment of capital, labor, or both, 
or from sale or conversion of capital assets result- 
ing in profit, there being no such thing as nega- 





tive income.—Kerbaugh-Empire Co. v. Bowers, 
U. S. D. C., 300 Fed. 938. 
42 Non-Resident Stockholders.—Receipt of 


corporate dividends by non-resident in state of hs 
domicile does not constitute ‘doing business.”’ 
within meaning of Income Tax Act. § 3, imposing 
such tax upon non-resident individual doing busi- 
ness in State.—Standard Lumber Co. v. Pierce, 
Ore., 228 Pac. 812. 


43. Insurance—Incontestab‘e Clause.—Incontest- 
able clause is agreement that, after certain period, 
insurer is estopped to contest policy or set up any 
defense, except such as may be reserved therein, 
or is allowed on ground of public policy. but does 
not waive all defenses or condone fraud, and in 
ease of breach of warranty insurer must assert its 
claim within named period, either by affirmative 
action or by defense to suit brought on po'icy bv 
beneficiary within time limited.—Powell v. Mutual 
Life Ins. Co., Ill., 144 N. E. 825. 


44. Proportion of Liability.—Where fire insur- 
ance policies, considered as constitut'ng one con- 
tract insured a building and its contents against 
loss by fire, and provided that insurer ‘‘sha'l be 
liable for no greater proportion of any loss than 
the amount hereby insured bears to 90 per cent of 
the actual cash value of the property described ” 
held that loss is to be determined by consider’ ne 
the building and contents as one item, and not by 








taking the cash value thereof separate y.—Fire- 


mans Ins. Co. v. Temple Laundry Co., Ind., 144 
N. E. 838. 
45.——Proximate Cause.—Where injury results 


in blood poisoning, which causes insured’s death 
proximate cause of death is injurv. and not blood 
po.soning.—Knowlton v. Preferred Accident Ins. 
Co., Iowa, 199 N, W. 1014. 


46.— Violation of Policy.—Keeping on insured 
property one galion g.ass container filled with - 
oline held not violation of policy, which prohibited 
keeping of gasoline in excess of 25 pounds in quan- 
tity, and which contained rider authorizing keep- 
ing not to exceed 10 gallons, if kept in closed 
metal can free from leak. berman v. United 
States Fire Ins. Co., Ill., 144 N. E. 798. 


47. Labor Unions—Restraint of Competition.— 
rule of the Brotherhood of Painters, ecorators 
and Paper Hangers of America. Obligatory on its 
local unions, provides that, where a contractor 
shall take a contract to perform work outside of 
his home territory as defined by the union, he 
shall be obliged to pay local workmen the rate 
of wages, and otherwise conform to the union 
rules and regulations in force in his home terrt- 
tory, if more favorable to the workmen than the 
local rates and rules, and forbidding local workmen 
from working for such contractor unless such rule 
is observed, under pena'‘ty of fines and expulsion 
from the union. Held that such, rule is unlawful, 
as air unreasonable restraint of competition, in 
violation of the rights of contractors and the pub- 
lic, in that it practically makes it impossible for 
an outside contractor to bid on local work, and a 
foreign contractor, having a contract within the 
territory of a local union, held entitled to an in- 
junction to restrain its enforcement by such union. 
—J. L ess, Inec., v. Local Union o. 17, Etce., 
U. S. D. C., 300 Fed. 894. 


48. Master and Servant—Course of Employment. 
Village marshal and street commissioner, killed 
while climbing pole not owned by village to put 
banner across street, in preparation for village 
homecoming celebration at request of chairman 
of ciub committee in charge of celebration. was 
not engaged in oom of his employment at time of 
a ae v. Vil.age of Montague, Mich., 200 


49.——Scope of Employment.—Whether truck 
driver operating delivery truck at time of accident 
was acting within scope of —. though 
off of route which it was claimed he wouid have 
taken had he followed specific directions, held 
question for jury.—Jordan Stabler Co. v. Tan- 
kersley, Md., 126 Atl. 65. 


50. Mechanics’ Liens — Preference. — Laborer 
hired by day did not lose right to preference as 
laborer. as respects claim for labor, over lienors 
who fied liens before his, because under agree- 
ment with general contractor, after his employ- 
ment he furnished building materials.—Glatt v. 
Meade, N. Y., 206 N. Y. S. 64. 


51. Mines and Minerals—Cancellation of Lease. 
—The filing of a petition in bankruptcy against 
lessee or sub’essee in coal lease did not affect tne 
right of lessor to cancel the lease for default in 
payment of royalties.—Cassidy v. EB. M. T. Coal 
Co., Ky., 264 S. W. 744. 


52. Municipal Corporations—Distribution of Cir- 
culars.—City ordinance prohibiting distribution of 
e‘rculars, pamph'ets. ete., in public streets, when 
deemed to prohibit distribution of pamphlets criti- 
cizing municipal management. and _ containing 
matter of general interest, is unreasonable.— 
Coughlin v. Sullivan, N. J., 126 Atl. 177. 


53.—Street Grade.—Variance from established 
grade, in ordering permanent street improvement, 
is not jurisdictional matter depriving council of 
jurisdiction to assess abutting owners.—In_ re 
Audubon and Ninth Streets, Iowa, 299 N. W. 983. 


54.——Suit on Tax Bill.—Although Rev. St. 1909, 
§ 9075. provided that suit on a tax bill to collect 
for public improvement should be brought in name 
of city to use of contractor, judgment of fore- 
closure. in suit on tax bil not opposed by land- 
owners, cannot be attacked collaterally, because 
not brought in name of city, by either holder of 
another tax bill. prior in date but junior in right, 
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nor by property owners, regardless of fact that 
junior lienho!der was not party to the suit.—City 
of Springfield v. Ransdell, Mo., 264 S. W. 771. 


55. Nuisance—Bawdyhouse.—Laws 1921, p. 523, 
§§ 1. 2, making establishment or maintenance of a 
bawdyhouse a public nuisance abatable by injunce- 
tion, held not unconstitutional as violating federai 
Const. Amend. 5, or Const. art. 2, § 23, by per- 
mitting double jeopardy as making defendant tes- 
tify against himself, as violating federal Const. 
Amend. 14, by depriving defendant of liberty with- 
out due process of law, without charge against her 
or j trial, nor as providing punishment for 
crime by civil action, and enforcement of criminal 
law by injunctive process.—State v. Kearns, Mo., 
264 S. W. 775. 


56. Principal and Agent—Agent’s Declarations. 
—Before declarations of agent will be received in 
evidence for purpose of binding principal, prima 
facie case of agency must be established.—Vin- 
cent, Albin & Strahl v. Hines, Iowa, 200 N. W. 1. 


57. Railroads—Crossing.—Undisputed evidence 
that plaintiff stopped her car within 12 feet of 
crossing, looked both ways, and listened, but saw 
no train. and heard no signal, and evidence that 
no signal was given, and that curves and cuts ob- 
structed view of approaching trains, held to show 
absence of contributory negl'gence.—Hart v. Chi- 
cago, M. & St. P. Ry. Co., Mo., 264 S. W. 902. 


58.——Crossing.—In an action against a railroad 
company for causing death, testimony of one or 
two witnesses, who only glanced at deceased 
tending to show that he did not keep a proper 
lookout as he drove upon a crossing, was not suffi- 
cient as a matter of law to overcome the presump- 
tion of due care on his ae v. Philadel- 


phia & R. Ry. Co., Pa., 126 Atl. \e 


59.——Taxation.—It would not be violative of 
Const. U. S. Amend. 14. to assess franchise of 
railroad in state upon mileage basis, treating its 
lines in and out of the state as single system, not- 
withstanding line within state is not connected 
with lines out of state except by a terminal rail- 
road company jointly owned by several railroads, 
under Ky. St. § 4981.—Southern Ry. Co. v. Com- 
monwealth, Ky., 264 S. W. 850. 


60. Removal of Causes—Federal Receivership.— 
Jurisdiction of action against federal receivers of 
street railway for personal injuries arising in 
operation of railway by receivers, held properly 
assumed by state court. as against contention re- 
ceivers were officers of United States court and 
cause was removable under Judicial Code, § 33. as 
amended bv Act Aue. 23. 1916 (U. S. Comp. St. § 
1015).—Hartman v. Fleming, Mo., 264 S. W. 873. 


61 Injury to Seaman.—Though, under La 
Follette Act, § 20. as amended bv Jones Act, § 33 
(Comp. St. Ann. Supp. 1923. § 8337a), and under 
Comn. St. § 8660. state court may have concurrent 
jurisdiction of seaman’s action for injuries, with 
common-'aw right of trial by jury, as matter is 
strictly maritime. where issue of vessel’s unsea- 
worthiness is involved the case is removable to a 
federal court.—Petterson v. Hobbs, Wall & Co., U. 
S. D. C.. 300 Fed. 811. 





£2 Separable Action.—Where the liability of 
defendants, as set forth in the p'eadings, is joint. 
or joint and several, the controversy is not separ- 
able, and plaintiff’s purnose in joining a resident 
defendant is immaterial.—lvnes v. Standard Oi) 
Co., U. S. D. C., 300 Fed. 812. 





63. Sales—Breach of Warranty.—Under Uni- 
form Sates Act. $§ 33, 36. subsec. 1. an infant in- 
jured by defective working of a gas heater may 
not recover of sellers for falsqa warranties of serv- 
iceability made to parents; there being no_privity 
of contract.—State v. Consolidated Gas, Electric 
Light & Power Co., Md., 126 Atl. 105. 


64.—Inspection.—Under contract providing that 
buyer would send inspector te inspect cars at 
point of shipment, but containing no agreement 
that his decision should be conclusive, buyer was 
liable for contract price, regardless of quality, if 
goods tendered were actually accepted by in- 
spector, or, regardless of his failure to inspect_ if 
goods were of quality specified in contract.—Col- 
lier Commission Co. v. Wright, Ark., 264 S. W. 942. 





65.—Reasonable Time.—Under Gen. St. Conn. 
1918, § 4746, providing that all conditional sales 
not made in conformity with section 4744, requir- 
ing the contracts to be recorded within a ‘“‘reason- 
able time,’’ shall be held absolute sales, except a3 
between vendor and vendee, 
representatives,’’ the trustee 
vendee is not his personal representative, but 
under Bankruptcy Act. § 47a (2), as amended by 
Act June 25, 1910, § 8 (Comp. St. § 9631), repre- 
sents his creditors.—In re Sternberg, U. S. D. 
300 Fed. 881. 


“or their personal 
in bankruptcy of a 


” 


66.——‘Used During the Season.’’-—Term ‘used 
during the season,’’ as_used in sales contract, 
made April 5, providing for reduced price on caps 
for beer bottles, if 100,000 were used during season, 
held to mean, at most, the remaining months of 
the year, and to entitle buyer to caps actual'y 
eet. ae 6g ay only.—Sterling 
or Sea 10. V. » in rewin 0. 4 
200 N. W. 142. i a 


67. Ships and Shipping—Collision.—The owner 
of a_ car float lift securely moored to a pier, but 
which, as shown by the evidence. was intentionally 
cast adrift without its authority or knowledge, 
held not liable for collision between the float and 
gnchored vessels.—The No. C-4, U. S. D. C., 300 

ed. ‘ 


68. Street Railroads — Neg igence.—Ordinance 
rate of speed does not necessarily preclude com- 
mon-law negligence as to speed, if surrounding 
conditions indicate negligence.—Montague v. Mis- 
souri & K. I. Ry. Co., Mo., 264 S. W. 813. 


69. Warehousemen—Rate Base.—Prudent in- 
vestment method used by department of public 
works in establishing rate base for warehouses by 
which they were allowed income slightly in excess 
of 10 per cent on moneys prudently invested, plus 
a reasonable operating surplus held not in viola- 
tion of Const. U. S. Amend. 14, being prescribed 
by statute.—Pacific Coast Elevator Co. v. Depart- 
ment of Public Works, Wash., 228 Pac. 1022. 


70. Workmen’s Compensation—Alien Depend- 
ents.—Alien non-resident parents of deceased em- 
ployee held not entitled to recover comnensation. 
since decedent, by acceptance of provisions of 
Compensation Act. had contracted in accordance 
with Workmen's Compensation Act June 2, 1915, 
§ 310 (P. L. 736; Pa. St. 1920. § 22007). that de- 
pendents “not residents of the United States’’ 
should not be entitled to compensation.—Liberato 
v. Royer, Pa., 126 Atl. 257. 


71.—LIndependent Contractor.—One chopping 
wood at a certain amount per cord, who fixed his 
own time and hours of work, employer exercising 
no direction or contro! over work. except to desig- 
nate place for cutting, and not furnishing tools, 
but g ving him those which another had left when 
quitting. was an “independent contractor,” not 
entitled to benefit of Workmen’s Compensation 
Act.—Valente v. Industrial Acc. Commission of 
California, Cal., 228 Pac. 667. 





72. Stevedore on Dock.—Where pay roll of 
respondent stevedore whose work was entire'y on 
land was separated from pay ro‘l of stevedores 
working on ship and his employer paid a premium 
to Industrial Insurance Department for work done 
oy respondent which was accepted and retained, 
held that he brought himself with Rem. Comp. 
Stat. § 7694, making compensation act applicable 
to workmen engaged in maritime occupations in 
certain cases.—Scott v. Devartment of I.abor and 
Industries, Wash,, 228 Pac. 1013. 


73. Fellow Employee.—Where claimant, in at- 
tempting to discipline a co-employee, twitted him, 
and being provoked by personal jeers and scoffs 
from the latter struck him, and in so doing broke 
his thumb, held that, though the employment may 
have afforded the opportunity, it was not the con- 
tributing proximate cause of the injury under the 
statutory phrase “arising out of the employment.” 
—Gray’s Case, Me., 121 Atl. 556. 
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Chargeable With Negligence, 126; Collision, 
377; Conditional Sale, 179; Contributory Negli- 
gence, 72, 179; Crossings, 90, 251; Drivers, 342; 
Employee, 215; Evidence, 215; Forceable Inter- 
vention, 179; Guests, 126; Headlights, 323; In- 
dependent Contract, 33; Insurance, 377; Inter- 
state Commerce, 395; Invitee, 161; Joint Lia- 
bility, 377; Law Court, 108; License, 33, 52; 
Manufacturer Liable for Accident, 288; Negli- 
gence, 377, 413; Negligence Per Se, 126; Negli- 
gence Instructions. 215; Obstructions, 161; 
Ownership, 108, 144, 179; Passing Street Car, 
144; Plaintiff Law Violator, 126; Possession, 
179; Repair Man, 144; Right of Road, 161; Right 
of ‘Way, 233; Scope of Employment, 126; Sig- 
nals, 72, 323, 359; Speed. 33, 90, 179, 251; Stor- 
age, 144; Streets, 72; 161; Street Accident, 90; 
Street Car, 251; Taxes, 108; Third Persons, 126; 
Traffic Officers, 198; Trespasser, 161; Under 
Control, 288; While Being Repaired, 233; Wrong 
Side of Road, 108. 


Bailment—Automobile, 72; Liens, 144, 179; Loss by 
Fire, 323; Parking Automobiles, 198, 377; Re- 
lease from Negligence, 215; Repairs Without 
Authority, 269; Res Ipsa Loquitur, 413; Use of 
Automobile, 359. 


Bankruptcy—<Act of, 198; 251; Adverse Claims, 359; 
Alimony, 323; ‘Amendment, 377; Appeal, 305; 
Appointment ‘of Receiver, 33; Assignment, 377; 
Attached Property. 359; Attorney Fee, 305: 
Bu'k Sales Law, 198: Claims. 72. 144, 179, 251, 
413; Commissions, 233; Composition, 15, 323: 
Concealments, 16; Conditional Sales, 52, 72, 
377; Consignment. of Goods, 395; Contracts, 
342; Contribution, 233; Conveyance of Real 
Estate, 180; Creditor, 16; Creditors’ Meeting, 
269; Debtor's Application, 233; Exemptions, 
108; Exempt from Arrest. 16; Expenses, 269; 
False Statement, 413; Fire Insurance, 215: 
Fixture, 180; Fraud, 16, 52; Fraud Intent, 108; 
Income Tax Return, 395; Indorsed Notes, 233; 
Insolvency, 233; Insurance Policy, 33, 198, 215, 
251; Involumtary Petition, 413; Jurisdiction, 
16, 34, 342; Labor Compensation Claims, 108; 
Lease, 198, 323; Leased Property, 251; Lessors, 
161; Liens, 16, 34, 126, 161, 198, 233, 251, 269; 
Life Estate, 395; Liquidated Claims, 323: 
Minors, 251; Mortgage, 72, 90, 395; Mortgage 
Foreclosure, 323; Mortgage Lien, 265: Of Mort- 
gagor, 377; Notice, 52; Notice to Creditors, 395; 
Notice to Public, 108; Officers, 52; Partnership, 


90, 180, 233. 305, 323; Petitions, 90, 108; Prefer- 
ence, 90, 180, 233, 251, 377; ‘‘Principal Place of 
Business,” 413; Receivers, 52; Reclaimed Goods, 
342; Referee, 269; Reserve Title, 359; Returned 
Merchandise, 359; Suit in State Court, 16; Sale 
to Bankrupt, 377; Securities, 342; Seller’s Lien, 
108; Signature to Petition, 144; State Bank- 
ruptcy, 233; State Court, 251; State Receiver, 
180; Stock Subscribers, 144; Stockholder’s 
Claim. 126; Subpoena, 305; Suits for Account- 
ing, 126; Taxes, 16, 34, 108; Tenant in Common, 
342; Title to Patents, 108; Title to Personality, 
161; Trustee, 16, 52, 90, 323, 359; Trusts, 90; 
Trust Funds, 90, 215; Trust Deposits, 198; Un- 
just Enrichment. 162; Voluntary Bankruptcy, 
oe ‘“‘Wages,”’ 126, 395; Warehouse Receipts, 


Banks and Banking—<Act of Cashier, 15; Acceptance 
of Check, 126, 233; Accessories, 359; Agency, 
52, 90, 161; Authority of Cashier, 377; Authority 
to Invest, 33; Bank Stock, 15; Bonds, 179; 
Borrowing Money, 413; Cancelled Checks, 90; 
Cashier’s Agreement, 288; Certificate of De- 
posit, 52, 378; Certified Checks, 359; Checks, 15, 
359; Collecting Bank, 126; Collections, 15, 52, 
215; Consolidation, 126; Contracts, 359; County 
Deposits. 109; Conversion, 378; ‘‘Debt Due the 
United States,” 378; Debt Set-Off. 288; De- 
posits, 90. 109, 126, 161, 179, 233. 323, 359; De- 
posit for Special Purpose, 126; Deposits ‘After 
Insolvency. 198; Deposits Forbidden, 233; De- 
positor’s Guaranty, 33, 252; Draft, 342; Execu- 
tors, 305; Fiduciary Capacity, 378; Foreign Ac- 
counts, 269; Foreign Branch, 233; Forgery, 33, 
72, 109. 288, 324, 378; Forgery Insurance, 234; 
Guaranteed, Assets, 359; Guaranty Act, 15, 144; 
Guaranty, 161, 252; Guaranty Fund, 395; In- 
creased Capital. 252; Instructions on Deposits, 
234; Interest, 324; Jurisdiction, 179; Knowledge 
of Director, 269; Knowledge of Transaction. 
305; Lease of Land, 378; Letter of Credit, 52; 
Loss of Check, 395; Notes Assigned, 305; 
Notice, 179, 324, 359; Officials, 15, 324; Offset 
Against Account, 215; Payment of Draft, 198. 
395; Personal Transaction, 413; Preferred 
Creditors. 33; President Loans, 269; Public 
Funds. 305; Quo Warranto, 359; Real Property, 
359; Receiver, 15. 90, 342; Relation of Banks, 
198; Right to Collateral, 199; Sale of Foreign 
Money, 378; Sale of Real Estate, 144; Secret 
Agreement, 413; Security on Notes, 378; Share- 
holders, 127; Special Counsel, 378; Special De- 

posit, 15, 179, 305; Stock, 33, 269; ‘Stockholder’s 
Piability, 288: Stockholder’s Loan, 288; Stolen 
Papers, 179; Sureties, 15; Transmitting Money, 
15, 199; Trust Funds, 15, 72, 90, 323, 378. 


Bilis and Notes—Accommeoedation, 378, 395; Agency, 
270; Consideration, 16, 90, 109, 215. 288; Cor- 
porations, 324; Corporation’s Renewal, 234; De- 
fense, 72; Dsceunt, 342; Dishonor and Notice, 
180; Duty of Payee, 234; Endorsement in Blank, 
395; Executory Contracts, 252; Extended Time, 
215; Faiiure of Consideration, 378; Fill-In 
Blank Space, 199; Form, 91; Fraud’ Waived. 
288; Guardian, 270; Holder in Due Course, 378, 
413; Indorsements, 34, 52, 72, 144, 288, 305; Lia- 
bility, 34; Liability of Transferer, 413; Nego- 
tiability, 16, 162. 234; Nen-Negotiabie, 378; 
Notice, 72, 180. 199, 305; Officer of Bank, 359: 
On Demand, 378; Original Note, 305; Parties 
Interested, 162; Payable Jointly, 414; Post 
Dated Check. 234; Presentment, 395; mise 
te Pay, 306; Promissory Note, 234; Representa- 
tions, 91; Security, 359; Stamping, 288; Title, 
378, 395; Unlawful Transactions, 306; Void, 
162: Waivers, 270; Without Recourse, 324. 
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Bonds—Bankruptcy of Mortgagor, 378. 
Bridges—Tractors, 360. 


Brokers—Authority, 342; Bad Accounts. 288; Bal- 
ance Due, 378; Commissions, 34, 109, 360, 395, 
414; Definition of, 378; Finding Buyer, 72; 
License, 342; Statute of Frauds, 234. 


Building and Loan Associations—Interest, 
Unmatured Stock, 289. 


Carriers of Goods—Bill of Lading, 306; Confisca- 
tion, 414; Containers, 324; Damage by Smoke, 
109; Delay, 396; Express Business. 199; Freight 
Tariff, 127; Joint Rates, 324; Perishables. 162; 
Pipe Lines, 109; Rates, 16; Right to Sell, 73; 
Shipping Direction, 414; Special Damages, 91; 
Spur Tracks, 199; Strikes, 91, 199, 360; Tax, 
252; Wrongful Delay, 180 


Carriers of Live Stock—Condition of Doors. 109; 
Lien, 289; Negligence, 414; Tariff Value, 324. 


Carriers of Passengers—Alighting, 289; Baggage, 
72; Contributory Negligence, 34; Discharge of 
Passenger, 52; Emigrant Car, 34; Entering Car, 
342; Free Transportation, 324; Invitee. 199; 
Jim Crow Laws, 360; Leased Automobile, 34; 
License, 73, 360; Lost Articles, 180; Motor Bus, 
144; Parking Space, 127; Party on Bond, 289; 
Power to Revoke License, 234; Private Carrier, 
180; Rates, 73; Reasonab'e Care. 52; Status as 
Passenger. 270; Street Car Company's Liabil- 
ity, 215; Taxicabs, 109. 


Champerty and Maintenance—Claims 
State, 199; Quantum Meruit, 414. 

Charities—Intention, 252. 

Chattel Mortgages—Counter Claims, 53: Crops, 
127; Expenses. 324; Notice, 199, 414; Receiver, 
109; Recording, 360. 


Clerks of Courts—Authority to Compromise, 342. 


162; 


Out of 


Commerce—Attachments, 289; Baggage. 324; Busi- 
ness at Hand. 234: Carrier by Railroad, 324; 
Coal Tax, 180; Discriminating Statute, 127; 
Diversion, 53; Electr'c Passenger Car Inter- 
state. 215; Foreign Corporations. 252: Goods in 
Warehouse, 216: Gross Sales Tax, 252; Inter- 
state, 16. 127, 144. 162. 360; Interstate Commis- 
sion, 199; Interstate Employee, 216; Intrastate, 
162. 180; Intrastate Employee, 252; Interstate 
Trains, 199; Intrastate Train, 127; License, 
216; License Tax. 306; Local Tax, 127; Locomo- 
tive, 306; Main Line, 127; Natural Gas. 216; No 
Peddlers, 324; Order by Commission 162; Ped- 
dler’s Tax, 16; Picture Films, 234; Police 
Power, 378; Railroad Employee, 109, 378; Safety 
Appliance Act. 199; Service, 360; Signalmen, 
342; State Railroad, 324; Status of Employee, 
91: Statutes of Limitation. 289; Switching 
Crew, 216; Taxes, 145, 216. 252; Telegraph 
Service Interstate, 16; Terminal Company, 216; 
Value of Shipments, 91. 


Common Carriers—Negligence, 396. 
Conspiracy—Insurance, 342; Purpose, 324. 


Constitutional Law—Alien Land Laws, 109; Ap- 
pointing Guardian, 17; Attorneys, 270; Assign- 
ment of Wages, 396; Automobile Tax, 162; 
Bank Depgsits, 109. 145; Board of Education, 
109; Business Districts, 34; Cattle Protection 
Act, 396; City Ordinance, 414; Contracts, 360; 
Cropper Contracts, 109; Deeds, 162; Delegated 
Power, 145; Due Process of Law. 216; Free 
Transportation, 324; Gasoline Stations, 289; 
Height of Building, 109; Hours of Labor, 199; 
Hunting License, 199; Imprisonment for Con- 
tempt, 396; Income Tax, 109; Inheritance Tax, 
289; I. W. W., 162; Judicial Inquiry, 109; Kan- 
sas Industrial Courts, 199; Labor Law, 289; 
License, 53: 127, 145, 270; Limiting Number of 
Insurance Agencies, 396; Minimum Wages, 360; 
Net Container, 270; Oil and Gas Leases, 199; 
Penalty for Death, 53; Permits, 324; Police 
Power. 127; Public Service, 289; Public Service 
Commission, 270; Public Use, 396; Right of 
Action. 379; Service of Process, 414; Severance 
Tax, 162; Suffrage, 324; Suspended Sentence, 
342; Taxes, 53, 325, 396; Unincorporated Asso- 
ciations, 162; Zoning Ordinance, 180, 360. 


Contempt—Meaning of ‘“‘Decree,’’ 414. 


Contracts—Building Delay, 162; estimated Cost, 
414: Fraud 325. 414; Illegal Contract, 127; In- 
complete, 306; Loans, 306; Meeting of Minds, 





379; Motion Picture, 325; Performance, 127; 
Principals, 342; Restraint of Trade, 396; Right 
to Cancel, 325; Specified Location, 414. 


Copyrights—Motion Picture, 289. 


Corporations—Action Against Directors, 110; Act 
of Bankruptcy, 200; Act of President, 180; Act 
of Servant, 379; Agency. 73; Agent’s Powers, 
252; Annual Reports, 162; As Surety, 252; 
Auditor’s Representations, 306; Authority of 
Agent, 414; Authority to Contract, 53, 360; 
Back Salary. 343; Bad Debts. 289; Bankruptcy 
Claim, 216; Capital Stock, 343; Certificate, 234; 
Consolidation, 162; Contracts, 252; Corporate 
Entity, 414; Crime, 325; Delivery of Stock, 
414; Directors. 252; Dividends, 306, 325; Doing 
Business. 34; Executed Contract, 34; Fraud, 270; 
Fraud Rescission, 73; Guaranteed Bonds, 216; 
Indemnity Bond, 200; Indorsements, 180; Juris- 
diction, 216; Liability of Stockholders, 17; 
License to Do Business, 180. 216; Meeting. 34; 
Merger, 270; New Stock, 34; No Par Value 
Stocks, 145; Notes, 252; Officers, 17, 34; Part- 
nership, 110; Place of Meeting, 127; Preferred 
Stock. 252, 360; Priorities, 145; Profit by Officer. 
200; Public Service Commission, 91; Quorum, 
17; Receivers. 200: Reorganization. 289; Repre- 
sentations, 306; Right to Sell Stock, 234; Right 
to Sue, 216; Right to Vote, 343; Sale of Stock, 
379; Security. 73; Service of Process, 127, 163, 
414; Stock Certificates, 17; Stock Collateral, 
253; Stock Deliveries, 289; Stockholders, 34; 
Stockholder’s Rights. 34. 180; Stock Issue. 127, 
253; Stock Purchase, 270, 343; Stock Record, 
34: Stock Sa’es, 73; Stock Subscriptions, 306, 
325, 414: Stock Transfer. 91; Subrogation. 396; 
Subscriber’s Contract, 325; Surrender of Stock. 
414; Unrecorded Mortgage, 53; ‘‘Voting Trust,’” 
415; Waiver of Liability for Debts. 396; War- 
ranties, 234. 


Courts—Foreign Corporation, 379; Jurisdiction, 270. 


Covenants—Restrictions, 17, 34, 110, 343, 379, 396; 
Running With Land, 379; Trade Use, 53. 


Criminal Law—Search, and Seizure, 270. 
Damages—Measure, 360. 

Deeds—Undue Influence, 216. 
Divorce—Abandonment, 415. 


Elections—Absent Voter, 415. 


Electricity—Invitee. 343: Right of Way, 
necessary Current, 325. 


325; Un- 


Eminent Domain—Leased Premises, 145; Sovereign 
Immunity, 234 


Estoppel—Mechanics’ Lien, 360. 
Evidence—Limiting Liability of Insurer, 216. 
Executors and Administrators—Service Claims, 73. 


Explosives—Attractive Nuisance, 35; Filling Auto- 
mobile, 234; Negligence, 379; Static Spark, 17. 


False Imprisonment—Receiver Liable, 217. 


False Pretenses—Checks on Insufficient Funds, 
145; Material Representation, 163; Past Con- 
sideration, 200. 


Fixtures—Greenhouses, 253; Title, 73. 
Fraud—Representations, 53, 379; Waiver, 415. 


Frauds, Statute of—Agency, 306; Buyers’ Accept- 
ance, 289; Commodities, 360; Corporation Con- 
tract, 270; Oral Acceptance, 217; Parol Agree- 
ment, 415; Patents, 360; Period of Contract, 
396; P'ace of Contract, 306; Possession, 343; 
Promise to Pay. 379; Seller’s Agreement, 343; 
Specific Quantity, 289; Stock Subscription, 289. 


Fraudulent Conveyances—Bulk Sales, 35. 306; Cor- 
porations, 253; Mortgaged Property, 415; Other 
Property, 289; To Wife, 289. 


Gaming—Gambling Device, 379, 396; Money Recov- 
erable, 0. 


Gas—Control of Pipes, 53. 
Good Will—Re-engaged in Business, 270. 
Habeas Corpus—Res Judicata, 325. 
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Highways—Cause of Accident, 217; Criminal In- 
tent, 234; Defect, 127, 306; Degree of Care, 217; 
Emergency Acts, 343; Injunction, 396; Inter- 
ested Parties, 180; Left Side, 306; Material, 
128; Pedestrian, 200; Railing or Fence, 235; 
Walking, 289; Warning Signals, 53. 


Homestead—Vendor’s Lien, 343. 


Homicide—Intoxicating Liquor, 360. 


Husband and Wife—Bank Deposits, 289; Convey- 
ance, 360; Domicile, 306; Husband Liable, 306; 
Illegal Contract, 360; Trusts, 110. 


Income Tax—Increase in Assets, 415; Non-Resident 
Stockholders, 415. 
Infants—Guardian, 289. 


Injunction—Jitney License, 
tions, 128 


Innkeepers—As Bailee, 271; 
396. 


396; Zoning Resolu- 


Negligence of Guest, 


Insurance—Accident, 17, 35, 110, 180, 235, 271, 290, 
306, 325, 343. 360; ‘Accident and Health, 307; 
Agency, 53, 361; Agent’s Insertions, 200; Appl li- 
cations, 343; Appraisers, 17; Army and Navy 
Service, 325: Assessments, 53; Attorney’s Fee, 
306; Automobile, 235, 290, 306, 343, 361; Auto- 
mobile Fire Adjustment, 73; Automobile Theft, 
145; Beneficiary, 35; Building, 343; Burglar, 
253; Bus Driver, 181; By-Laws, 271; Cancella- 
tion, 163, 181, 379; Change of Occupation, 325; 
Claims, 17, 58; Collision, 17; Commercial Use, 
73; Cyclone, 91; Dealer’s Open Policy, 217; De- 
livery of Policy, 73, 253; Deposit With State, 
73; Disability, 361; ‘‘Elevator,’’ 379; Employee 
.Promoted, 181; Estate, 343; Exact Sum, 200; 
Exemptions, 181; False Statements, 306, 379; 
Fire, 325; Fire and Theft, 54; Fire and Trans- 
portation Coverage, 396; Forfeiture, 379; 
Foundation of Building, 35, 271; Furniture 
Dealers, 361; Group Policy, 54; Health, 253; 
Incontestable Clause, 415; Indemnity, 325; In- 
surable Interest, 91, 325, 343; Intention, 17; In- 
terest, 200; Law Regulating, 35; Legal Execu- 
tion, 271; Liability, 54, 307; Life Insurance, 290; 
Marine, ‘235, 290; Material Representations, 73, 
91, 128; Measure of Damages, 128; Military 
Service, 110, 271; Mortgage Clause, 17, 396; 
Non-Valued Policy, 217; Other Insurance, 271; 
Outside Employment, 343; Ownership, 110, 163, 
343; Payee, 91; Proof of Claim, 253; Proof of 
Loss, 110, 325, 397; Proportion of Liability, 415; 
Proximate Cause, 415; Rate Associations, 181; 
Reciprocal Indemnity, 181; Refusal to Pay, 181; 
Reinsurance, 307; Representations, 73, 181, 307. 
361; Right of Interest, 397; Robbery, 235; ‘Sales 
Contract, 235; Shipping, 343; Stipulations, bk 
Stock Subscription, 271; Subrogation, 163, 325; 
Suicide, 35, 397; Surety Bond, 397; Term Policy, 
17; Terms of Policy, 35; Theft, 128, 271, 290, 
343; Time, 361; Title to Property, 217; Trans- 
portation, 17; Traveler’s Policy, 397; Value 
Claimed, 35; Vested Right, 307; Violation of 
Law, 73; Violation of Policy, 415; Void Policy, 
128; Waiver, 17, 18, 181, 235, 361; Warranty, 
18, 91; Watchman, 379; Workmen's Compensa- 
tion Coverage, 379. 


a way and Sedition—Criminal Syndicalism, 
90. 


Internal Revenue—Business Trusts, 290. 
International Law—Insurance Contract, 271. 


Intoxicating Liquors—City Ordinance, 217; Evi- 
dence of Possession, 397; Intent, 271; Maupfac- 
ture, 253, 271; Nuisance, 397; Possession, 73, 
200, 217, 253. 361; Possession of Still, 163; Pre- 
scriptions, 325; Responsibility of Officer, 343; 
Sale, 253; Sale After Confiscation, 181; Sale of 
Automobile, 54; Search and Seizure, 110; 
Search Warrant, 397. 


Joint Stock Companies and Business Trusts—Con- 
tracts, 343; Equitable Owners, 253; Legal En- 
tity, 307; Liability for Debts, 18; Stockholders’ 
Liability, 145. 


Labor Unions—Restraint 
Valid Agreement, 397. 


Landlord and Tenant—Destruction of Business, 
217; Duty of Landlord, 110; Laches, 18; Land- 
lord Liabie, 128; Lease, 74, 379; Mine Com- 
pany Dwellings, 235; Sublessee, 397; Surrender 
of Possession, 361. 


of Competition, 415; 





Licenses—Articles Licensed, 145; Automobile 
Dealers, 163; Beauty Parlors, 380; Blue Sky 
Law, 128, 145, 163, 361; Commissioners, 343; 
Dance, 344; Dealer, 361; Furniture Movers, 
110; Gasoline, 145; Gasoline and Garage, 290; 
Manufacturer’s, 217; Occupation Tax, 397; 
Reasonable Use, 380; Residents, 307; Right to 
Sue, 344; Sale of Securities, 271; Stock Sa‘es, 
217; Tax, 397; Tax Requirements, 54; Tele- 
phone, 271; Theatrical Agencies, 217; Ticket 
Brokers, 128; Timber Lands, 74; Unreasonable, 


Life Estates—Personal Property, 145. 


Literary Property—Publication, 235. 


Livery Stable and Garage Keepers—Garage LI- 
cense, 235; Lien, 128, 145, 253; Priority, 54; 
Zoning Resolution, 380. 


Lotteries—Arbitrary Redemption, 54; Flash Light 
Game, 145. 


Master and Servant—Abandoned Emp!‘oyment, 
253, 290; Act of Servant, 217; Actor’s Contract, 
235; After Working Hours, 18; Agency, 91, 361; 
Assumed Risk, 163; Blood Pressure, 290; Classi- 
fication of Cars, 235; Bonus, 326; Consent of 
Employer, 110; Course of Employment, 91, 110, 
380, 397, 415; Danger Warning, 181; Duty of 
Railroad, 110; Duty to Warn Servant, 54; Em- 
ployer Not Liable, 92; Established by Control, 
217; Family Automobile, 361; Fellow Servant, 
307; Hiring Out Trucks, 361; Incident of Em: 
ployment, 361; Independent Act, 110, 235, 326; 
Master’s Negligence, 18; Packer, 271; Permis- 
sion, 344; Prank by Fellow Employee, 235; 
Report to Industrial Board, 290; Safe Place, 
217; Scope of Employment, 415; Son Driving, 
344; Supervising Building, 54; Third Persons, 
92; Yardmaster, 326. 


Mechanics’ Liens—Preference, 415. 


Mines and Minerals—Cancellation of Lease, 415; 
Fixtures, 397. 


om, aimed Dealers, 326; Sugar Exchange, 


Mortgages—Land and Movables, 
tract, 163. 


Municipal Corporations—Actual Knowledge, 92; 
Assessments, 181; Automobile Headlights, 235; 
Bad Condition Known, 217; Bonds, 92; Build- 
ing Ordinance, 181, 344; City Commission, 380; 
City Ordinance, 200; Contributory Negligence, 
200; Defect in Street, 146; Distribution of Cir- 
culars, 415; Dogs, 271; Electric Wires, 163; Ex- 
hibitions, 35; Filling Stations, 344; Fire De- 
partment Invitee, 163; Franchise, 128; Goy- 
ernmental Function, 380; Government Prop- 
erty, 326; Holding Onto Truck, 145; Intersec- 
tions, 92; Laundry Ordinance, 4; Law Viola- 
tors, 200: License, 253, 326; Local Improve- 
ments,” 397; Motor Bus Furnish Surety, 200; 
Motor Bus to Use Certain Streets, 200; Negli- 
gence Established, 54; Nuisance, 110, 326; Open- 
ing Highway, 74; Percentage Contracts, 145; 
Public Money, 397; Public Purpose, 307; Regu- 
late Traffic, 271; Respondeat Superior. 54; Re- 
strictions, 92, 253, 271; Right to Sue, 254; Right 
of Way, 200; Sidewalks, 18, 35, 110, 163, 236, 
254, 290; Speel Laws, 128, 200; Street Accidents, 
92; Street Car Passenger, 271; Street Crossing, 
18; Street Grade, 415; Street Repairs, 344; 
Street Traffic, 272; Suit on Tax Bill, 415; Taxi- 
cab, 163; Tent Cities, 307; Traveler’s Protec- 
tion, 236; Use of Streets, 18, 163; Water De 
—— 236; Zoning Laws, 92, 146, 254, 307, 


217; Parol Con- 


Negligence—Agency, 92; Automobile  Driver’s 
Guest, 128; Cause of Injury, 74; Contributory, 
397; Driver 6f Automobile, 18, 218; Human 
Agency, 272; Imputed, 74; Insufficient Evidence, 
54; Invitee, 74; Notice, 54, 163, 272; Obstruction 
of Street, 380; Persons in Charge, 35; Stair- 
ay 344; Trespasser, 146, 326; Wanton Injury, 


Nuisance—Ball Game, 380; Bawdyhouse, 416; Fill- 
ing Station, 344; Garage, 397; Garbage Plant, 
397; Dance Pavilion, 74; Oil Pipe Lines, 272; 
Trees and Flowers, 361; Use of Property, 163. 


Obstructing Justice—Search and Seizure, 236. 
Parent and Child—Son’s Negligence, 290 
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Perpetuities—Whole Income, 182. 


Physicians and Surgeons—Chiropodists, 290; Revo- 
cation of License, 397. 


Principal and Agent—Agent’s Declarations, 416; 
Authority of Agent, 254, 398; Bailments, 272; 
Date of Contract, 218; Implied Authority, 254; 
Ratification, 92; Reasonable Consequences, 35; 
Secret Profits, 54. 


Process—Usual Place of Abode, 254. 


Railroads—Auto Guest, 182; Brakes, 254; City Or- 
dir nee, 74; Contract Conditions, 35; Contribu- 
tory Negligence, 74; Crossing, 307, 326, 416; 
Exhaust Steam. 307; Income, 326; Inspection 
of Cars, 272; Nuisance, 307; Signals, 236, 272; 
Speed Ordinance, 146; Spur Tracks, 146; Taxa- 
tion, 416; Train Movement, 307; Watchmen 
and Signals, 74, 344. 


Receivers—Oil Companies, 344; Rent, 326. 


Removal of Causes—Answer to Declaration, 398; 
Claims Under Federal Law, 290; Death of Sea- 
man, 398; Federal Receivership, 416; Injury 
to Seaman, 416; Separable Action, 416; Resi- 
dent of State, 398. 


Robbery—Possession, 362. 


Sales—Acceptance, 290; Amount of Damages, 218; 
Attorney Fee, 308; Bill of Sale, 290; Breach of 
Warranty, 416; Commissions, 92; Completed, 
254; Compliance With Contract, 398; Condi- 
tions of Acceptance, 182; Conditional Sales, 92; 
Delivery, 35, 74, 254, 272, 344, 362; Description, 
344; Election of Cause, 35; False Representa- 
tion, 128; Fraud, 236; Guarantee, 218; Implied 
Warranty, 35; Inspection, 416; Interstate Com- 
merce, 380, 398; Lien, 380; Measure of Dam- 
ages, 36, 163, 308; Ownership. 36; Personal 
Element, 74; Picture Show, 344; Price, 92; 
Profits, 18; Quantity 236; Reasonable Time, 
416; Representations, 163, 272; Seed, 326; 
Standard Warranty, 218; Time, 326; Title, 128, 
308; Trade Terms, 36; ‘‘Used During the Sea- 
son,” 416; Warranty, 18, 146, 362; Written 
Order, 272. 


Seamen—Comparative Negligence, 398. 


Search and Seizure—Boarding House, 308; Burden 
of Proof, 380; Description of Premises, 218; 
Nature of Property, 36; Warrants, 326, 362. 


Ships and Shipping—Agency, 163; Collision, 416. 


Statutes—Court of Industrial Relations, 362; Fees 


and Taxes, 362; Title of Laws, 39 


Street Railroads—Automobile Standing Still, 272; 
Franchise, 164; Negligence, 416; Pole in High- 
way, on” Right of Way, 308; Rounding Cor- 
ner, . 


Subrogation—Conditions, 344; Surety, 254. 
Sunday—Metion Picture, 368. . 


Taxation—Bill to Redeem, 398; Classification of 
Property, 92; Collector’s Duty, 272; Estate by 
Entirety, 182; Foreign Corporations, 398; In- 


dian Land, 92; Insurance Companies, 36; Motor 
Vehicles, 308; Non-Resident, 344; Protest, 218, 
254; Standard of Value, 398; State Corporation, 
236; Tank Cars, 218; U. S. Debt, 182. 


Telegraphs and Telephones—Rates, 18. 
= and. Shows—E‘evated Floors, 362; Tickets, 


Torts—Strikers, 164. 


Trusts—Carrying Charges, 362; Trustee Duty, 
Void Lease, 344. 


Vendor and Purchaser—Amount of Damages, 18. 
War—Trading With Enemy, 164. 


Warehousemen—Pledges, 54; Rate Base, 416; Safe 
Deposit Boxes, 272; Title, 344. 


Waters and Water Courses—Available Money, 272; 
Real Property, 344; Watershed, 74. 


Wills—Distinguished from Conveyances, 326; Elec- 
tion, 398; Final Arbiters, 218; Heirs at Law, 
218; Intent, 398; Jurisdiction, 308; Mental 
Capacity. 326; Resulting Trust, 236; Signature, 
380; Title, 18; Vested Interests, 36; Widow's 
Election, 146. 


hie: aneatieanaenete 


308; 


272; Diagrams and Charts, 


Workmen’s Compensation—Accident, 218, 254; 
Alien Dependent, 416; Amount, 308; Assault, 
308; Award, 398; Begins to Operate, 254; Bunk 
Car Furnished by Railroad, 236; Casual Em- 
ployment, 236; Cause of Death, 182: City Em- 
ployee, 18; Classification, 182; Course of Em- 
ployment, 164, 326, 344, 380, 398; Criminal As- 
sault an Accident, 236; Deductions, 146; De- 
parture, 326; Dependent, 36; Deputy Sheriff, 
164; Double Compensation, 146; Effect of Acci- 
dent, 36; Employee of State, 380; Employer’s 
Report, 146; “Farm Laborer,” 164; Filing of 
Claims, 36; Hazardous Employment, 164, 218, 
398; Hospital Internes, 36; Impure Air, 362; 
Incident to Employment, 36, 146, 362; Inde- 
pendent Act, 182, 308; Independent Cause, 308; 
Independent Contractor, 182, 236. 362, 380, 398, 
416; Independent Risk, 272; Injured While 
Walking on Railroad Tracks, 92; Jurisdiction, 
218, 398; Loss of Eye, 146; Loss of Hearing, 
146; Lump Sum, 182; Notice, 254, 308, 362; 
Parents’ Duty, 164; Operation "and ‘Treatment, 
254; “Out of Employment,” 182, 380; Partner. 
146. 254; “Premises,” 218; Prior Injury, 36; 
Public Officers, 272; Safety Appliance, 380; 
Scope of Employment, 362; Sheriff’s Assistant, 
146; Stevedore on Dock 416; Statutes Exclud- 
ing Injuries by Third Persons, 254; Statutory 
Duty, 164; Subrogated Right, 36; Sunstroke, 
380; Time of Application, 164; Voluntary Act, 
pa Within Act, 36, 74, 164, 182, 236, 272, 308, 
36 














